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No. 13,522 


Counterstatement of Questions Presented 


1. Whether appellant may deport appellee upon the basis 
of grounds set forth in the Immigration and Nationality 
Act of 1952, when the deportation proceeding was com- 
menced under a warrant of arrest issued pursuant to the 
provisions of the Immigration Act of 1917. 

2. Whether the appellee, who entered the United States 
in 1922, is deportable under the Immigration Act of 1917 
upon an administrative finding that he entered the United 
States without inspection and without a passport, in the 
face of the three and five year statute of limitations against 
deportation upon such grounds; and in view of the finding, 
not clearly erroneous, of the trial court that the appellee 
entered the United States as a seaman. — 

3. Whether the judgment of the District Court can be 
set aside upon the ground that the five year statute of limi- 
tations is inapplicable to the charge of entry without a pass- 
port in view of the failure of the appellant to raise this issue 
administratively or in the court below. 

4. Whether, asuming that a warrant of deportation can 
be executed against the appellee on grounds under the 1952 
Act in a proceeding commenced by a warrant of arrest 
-under the 1917 Act, the appellee, is deportable under the 
1952 Act when the trial Court has found that the appellee 
entered the United States as a seaman, and when such a 
finding is not clearly erroneous in view of the fact that the 
contrary finding of the Board of Immigration Appeals was 
based upon its improper determination that the appellee 
entered the United States without inspection and upon the 
failure of the files of the Immigration and Naturalization 
Service to disclose a record of the appellee’s arrival, in the 
United States. 
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IN THE 
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~FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,522 


HERBERT BROWNELL, JR., Arrorney Genera or THR 
Untrep Srares, 


m" Appellant, 
DOMINIC ANZALONE, © 
Appellee 
BRIEF FOR APPELLEE 
Counter-Statement of the Case 


The appellee is a citizen of Italy, married to an Amer- 
ican citizen and the father of an American born son (J.A. 
21, par. 2). He entered the United States on August 26, 
1922, and has been here ever since as appellant acknowl- 
edges (Brief, p. 1}. Appellee contends that he entered 
lawfully in 1922 as a seaman (J.A. 21, par. 4), but appel- 
lant denies this allegation (J.A. 24, par. 4,17). Appellee’s 
alleged illegal entry in 1922 is the basis for the deportation 
order herein (J.A. 22, par. 14.) 

Deporiation proceedings were instituted against appel- 
lee on February 19, 1952, by the service of a warrant of ar- 


(1) 
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rest upon him (J.A. 21, 24, par. 5). This was prior to the 
1952 Immigration Act which became effective December 
24, 1952 (8 U.S.C. 1101 Note). However, as the appellant 
admits (Brief, p. 6 and pleadings par. 15, J.A. 22, 25), the 
deportation proceedings were conducted and the deporta- 
tion order herein was entered under the 1952 Act rather 
than under the law existing prior thereto, i.e., the 1917 
Immigration Act (8 U.S.C. 155). 

Appellee moved for summary judgment in the District 
Court (J.A. 28). Appellant opposed this motion solely 
upon the ground that it was proper to conduct the deporta- 
tion proceedings and enter the deportation order herein 
under the 1952 Immigration and Nationality Act. In ap- 
pellee’s points and authorities (p. 1-2) in support of the 
motion, appellee asserted that: 


‘“‘His deportation under the 1917 Act could only be 

effectuated provided deportation proceedings were in- 

- stituted within five years after entry. In view of the 

fact that more than five years has now elapsed, it is 

- obvious that deportation can not be effectuated under 
the 1917 Act.’’ 


Appellant conceded nondeportability under the 1917 Act, 
stating (Points and Authorities, p. 3): 


‘‘Tt matters not that the alien might not have been 
deportable under preexisting law. Under the 1952 

| Act he is to be deported if he falls within one of the 
classes enumerated in subsection (a) of Section 241.” 


No argument was advanced by appellant in the court 
below or administratively that the five year statute of lim- 
itations was inapplicable if the 1917 Act governed. (The 
administrative decision herein is reported as Matter of A., 
V1 I&N Dec. 540). 
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On this state of the pleadings the District Court granted 
appellee summary judgment, first, upon the ground that 
the 1917 Act controlled and deportation was barred by a 
five year statute of limitations (Conclusion No. 2), and 
secondly, upon the basis of U.S. ex rel. Carson v. Kershner, 
228 F. 2d 142 (C.A. 6, 1955) (Conclusion No. 3) (J.A. 27-28). 


Statutes and Regulations 


The Passport Act of May 22, 1918 (40 Stat. 559), provided 
in pertinent part as follows: 


‘<That when the United States is at war, if the Pres- 

ident shall find that the public safety requires that re- 
strictions and prohibitions in addition to those pro- 
vided otherwise than by this Act be imposed upon the 
departure of persons from and their entry into the 
United States, and shall make public proclamation 
thereof, it shall, until otherwise ordered by the Presi- 
dent or Congress, be unlawful— 
(a) For any alien to ... enter or attempt to enter 
. . . the United States except under such reasonable 
rules, regulations, and orders, and subject to such lim- 
itations and exceptions as the President shall pre- 
sertbe. ... ” 


Section 10(c) of Executive Order No. 2932 effective from 
September 15, 1918, to February 1, 1925 (issued pursuant 
to the Passport Act), provided as follows: 


‘< Aliens who are seamen on vessels arriving at ports 
of the United States and who desire to land in the coun- 
try shall apply to an immigration inspector. They shall 
submit to such immigration inspector satisfactory evi- 
dence of their nationality and furnish such photographs 
and execute such forms and applications as the immi- 
grant inspector shall require. The immigrant in- 
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‘spector may thereupon issue identity cards authoriz- 
ing such seamen to land in the United States unless 
the Secretary of State directs that they be kept on 
their vessels.”’ : 
Section 19(a) of the Immigration Act of February 5, 
1917 (39 Stat. 889, 8 U.S.C. 155a), provided in part as 
follows : 


‘“‘That anytime within five years after entry, any 
alien who at the time of entry was a member of one or 
more of the classes excluded by law, any alien who 
shall have entered or who shall be found in the United 
States in violation of this Act, or in violation of any 
‘other law of the United States; . . . at any time within 
three years after entry, any alien... who enters 
‘without inspection, shall upon the warrant of the Sec- 
‘retary of Labor be taken into custody and deported.”’ 


Section 34 of the. Immigration Act of February 5, 1917 
(39 Stat. 896, 8 U.S.C. 166) provided: 


‘‘That any alien seaman who shall land in a port of 
‘the United States contrary to the provisions of this 
Act shall be deemed to be unlawfully in the United 
States, and shall, at any time within three years there- 
‘after, upon the warrant of the Secretary of Labor, be 
‘taken into custody and brought before a Board of 
Special Inquiry for examination as to his qualifications 
for admission to the United States, and if not admitted 
said alien seaman shall be deported. ... ”’ 


Section 405(a) of the Immigration and Nationality Act 
of 1952 (66 Stat. 280, 8 U.S.C. 1101 Note) gieeare in part 
as follows: 
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“‘Nothing contained in this Act, unless otherwise- 
specifically provided therein, shall be construed to 
affect the validity of any . . . warrant of arrest, order 
or warrant of deportation, order of exclusion, or other 
document or proceeding which shall be valid at the time: 
this Act shall take effect; . . . but as to all such... 
proceedings . . . the statutes or parts of statutes 
repealed by this Act are, unless otherwise specifically 
provided therein, hereby continued in force and eff: 


Summary of Argument 

The District Court correctly decided that a deportation’ 
proceeding instituted prior to the effective date of the 1952. 
Act (Finding 2, J.A. 27) was controlled by the Immigration 
Act of 1917 (8 U.S.C. 155). The 1952 Immigration Act did 
not affect pending judicial or administrative proceedings 
relating to deportation matters. On the contrary, it pre- 
served under the old law (Section 405(a), 8 U.S.C. 1101 
Note) any: 


‘“‘warrant of arrest . . . or proceeding which shall be 
valid at the time this Act shall take effect.’’ 


Appellant failed to contend below or administratively 
that the five year statute of limitations was inapplicable to 
appellee’s case under the 1917 statute and can not raise this 
issue now for the first time. Umted States v. Hoffman, 335 
US. 77, 79 (1948). The long standing administrative prac- 
tice, moreover, properly construed the 1917 statute. to re- 
quire the institution of deportation proceedings within five 
years where an alien entered without a passport. As the 
instant administrative proceeding was controlled by the 
1917 Act, it is not necessary to decide appellee’s status 
under the 1952 Act. True, the Court. below improperly 
relied upon U.S. ex ret Carson v. Kershner in the light of 
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the Supreme Court’s reversal of the Sixth Circuit, 353 U.S. 
685.: However, appellee may sustain the judgment below: 
on any ground which finds support in the record, Jaffke v. 
Dunham, 352 U.S. 280 (1956). If the 1917 Act controls as 
we contend, we do not reach the 1952 Act. In any event, 
appellee would not be deportable under the 1952 Act if, as 
the District Court found, he entered as a seaman in 1922 
(Finding 1, J.A. 27). Under section 10(c). of Exeeutive 
Order No. 2932, effective from September 15, 1918, to Feb- 
ruary 1, 1925, alien seamen were not required to submit 
_ passports, but only ‘‘satisfactory evidence of their nation- 
ality.”?. The passport charge is therefore not sustainable 
under the 1952 Act. As to the charge that appellee entered: 
without inspection, appellee’s immigration file reveals that 
such charge was not sustained by the hearing officer.. Ap- 
_ pellee appealed to the Board of Immigration Appeals, and: 
no eross appeal was noted. It was therefore improper for 
the Board of Immigration Appeals to sustain the charge 
relating to lack of inspection as it was not before the Board 
on appeal. U.S. ex rel. Brzovich v. Holton, 222 F. 2d 840 
{C.A. 7, 1955). Accordingly, the appeal herein should be 
dismissed ; | 
ARGUMENT 


| ge 3 
The 1917 Immigration Act Controlled the Administrative 
Proceedings Herein 


The crucial issue herein is whether the deportation pro- 
eeedings instituted against appellee were governed by the 
1917 Immigration Act (8 U.S.C. 155a) or by the 1952 Act 
(66 Stat. 204,8 U.S.C. 1251). 

The pleadings admit and there is no dispute that appellee 
came here in 1922 and has remained here ever since. He 
has been ordered deported because of an entry in 1922 with- 
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out inspection and without documents (J.A- 22, par. 4, 14, 


admitted by answer, J.A. 24-25). It is also undisputed that 


the present deportation proceeding was instituted on Feb- 
ruary 19, 1952, before the effective date (December 24, 
1952) of the 1952 Immigration and Nationality Act (J.A. 
22, par. 15, admitted by answer J.A. 25). Nevertheless, the 
proceeding and the order of deportation were conducted 
and entered under the 1952 Act and not under the prior law 
(J.A. 25, par. 15). 

The memoranda on appellee’s motion for summary judg- 
ment filed below by the parties reveal that appellee con- 
tended that the 1917 Act controlled his case and that under 
the 1917 Act deportation was barred by the statute of limi- 


tations. The District Court adopted this conclusion (J.A. 


27, Conclusion No. 2). .Appellant contended below and ad- 
ministratively (Matter of A., VI, I&N Dec. 540), as he does 
here, that the 1952 Act governs. | 

Unlike Lehmann v. U.S. ex rel. Carson, 353 U.S. 685 
(1956), and Mulcahey v. Catalanotte, 353 U.S. 692 (1956), 
the instant case involves a deportation proceeding insti- 
tuted prior to the effective date of the 1952 Immigration 
Act. The Savings Clause of that Act (Section 405(a); 8 
U.S.C. 1101 Note) preserves under the old law the validity 
of any 


“‘warrant of arrest . . . or proceeding which shall be 
valid at the time this Act shall take effect . . . but as 
to all such . . . proceedings . . . the statotes or parts 
of statutes iepentea by this Act are, unless otherwise 
specifically provided therein, mia continued i in force 
and effect.” 


There is no dispute that the 1917 liniileration Act was 
one of the acts repealed by the 1952 Act (Section 403(13), 
8 U.S.C. 1101 Note). It is equally clear that except in 
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naturalization actions by reason of 8 U.S.C. 1429, pending 
“proceedings are to be governed by the existing law. No- 
where else does the 1952 Act specifically provide that exist- 
ing proceedings are to be governed by that Act. 
In U.S. ex rel Accardi v. Shaughnessy, 345 U.S. 260 
(1954), the Supreme Court observed in footnote 1: 


‘<Since Aceardi’s application for suspension of de- . 
‘portation was made in 1948, §19(c) of the 1917 Act 
continues to govern the proceeding rather than its more 
stringent equivalent in the 1952 Act, § 244, 66 Stat. 214, 
8 U.S.C. (1952 Ed.), § 1254).”” 


The administrative proceedings herein were instituted in 
February, 1952, under the 1917 Act. The savings clause of 
the 1952 Act [Section 405(a); 8 U.S.C. 1101 Note] pre- 
serves pending proceedings and makes the application of 
the 1917 Act mandatory. 

In Yanish v. Barber, (211 F. 2d 467, C.A. 9, 1954), it was 
held that under the savings clause rights were to be deter- 
mined exlusively under the law as it existed prior to De- 
cember 24, 1952. For this purpose Congress 


| ‘‘eontinued in force the statutes or parts thereof under 
‘which such status, obligation, liability or right became 
fixed or determined.”? (211 F. 2d at 470). 


In U.S. ex rel. Nukk v. District Director, 205 F. 2d 242, 
244 (C.A. 2, 1953), where an alien was denied bail pending 
execution of a deportation order, it was also held that: _ 


' The action of the Attorney General was taken in 
‘proceedings brought’ at the time the Immigration and 
| Nationality Act took effect and that Act is not to be 
-eonstrued ‘to effect’? that proceeding since it is not 
 éotherwise specifically provided therein.’ ”’ 
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‘This Court has recognized as well that the 1917 Act gov- 
erned pending applications for suspension of deportation 
in immigration -proceedings. In Foradis v. Brownell, No. 
13212, January 17,1957, App. D. C. it was said: 


“‘Under the savings clause of the latter (1952 Act), 
namely, subsection 405(a), . . . the taking effect of 
the 1952 Act shall not be considered to affect any pro- 
ceeding existing at the time the Act took effect. This 
clearly seems broad enough to save for action under: 
the 1917 Act an application for suspension of deporta- 
tion filed prior to the effective date of the 1952 Act.”’ 


The instant case like the Foradis case involved a proceed- 
ing pending on the effective date of the 1952 Act. 

In U.S. ex rel. Dongas v. Robinson, 142 F. Supp. 452 
(D.C., Tl. 1956) the Court in a deportation case said that: 


‘¢. . . the proceedings with which we are here con- 
cerned are not governed by the Immigration and Na- 
tionality Act of 1952 ... but by the Immigration Act 
of 1917... The deportation process commenced on 
October 16, 1952, with the service of a warrant of arrest 
issued before the Immigration Act of 1952 went into 
effect. Orahovats v. Brownell, D.C. 134 F. Supp 84. 
The Act became effective 180 days after June 27, 1952, 
or on December 24, 1952. ...”’ 


Similarly where declaratory judgment actions were in- 
stituted prior to the 1952 Act to review deportation or 
exclusion cases, it was held that an alien was confined to 
the habeas corpus remedy under the 1917 Act. Shung v. 
Brownell, 246 U.S. 906 (1953) ; Hetkkala v. Barber, 345 U.S. 
229 (1952). 

Appellant asserts that ‘‘deportation proceedings were 
instituted by appellant against appellee prior to the effective 
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date of the 1952 Act only in that & warrant of arrest was 
served upon appellee in February, 1952.” 

Clearly: the formal process which initiates a deportation 
proceeding is the warrant of arrest which, like a complaint, 
starts the formal administrative hearing, brings the re- 
spondent before the administrative tribunal, and sets 
forth the relief to be sought and the. grounds therefor. 
The courts have always treated either the issuance or the 
service of the warrant as the commencement of the depor- 
tation process. Thus in United States ex rel. Trinler v. 
Carusi, 166 F. 2d 457 (C.A. 3, 1948), vacated 168 F. 2d . 
1014, the Court in deciding when the process is complete 
for purposes of judicial review traced the whole admin- 
istrative process and said (n. 5 at p. 459): 


“It is the issuance of the warrant which starts the 
administrative process .. .’’ 


In Tillinghast v. Cresswell, 54 ¥. 2d 459, 460 (C.A. 1, 1931), 
certiorari denied 286 U.S. 560, in referring to that part of 
section 20 of the 1917 Act (8 U.S.C. 156) which provides 
for a different distribution of the cost of deportation where 
proceedings are ‘‘instituted’’ within five years after entry, 
the Court said: 


..- Surely deportation proceedings are instituted 
by the arrest of the alien, to be followed by a hearing, 
the recommendation of the Immigration Commissioner, 

and finally by the warrant of deportation.”’ 


The Courts have even held that, where the statute re- 
quires deportation within a specified number of years 
after entry, the statutory requirement is met if proceedings 
are commenced by issuance or service of a warrant of 
arrest of the alien within the specified period. Raftery v. 
Tillinghast, 63 F. 2d 97, 99 (C.A. 2, 1983): Bum Chew v. 








11 


Connell, 233 Fed. 220 (C.A. 9, 1916); Noccht v. Johnson, 
6 F. 2d 1 (C.A. 1, 1925); Metazis v. Weedm, 44 F. 2d 539 
(C.A. 9, 1930). The Court of Appeals for the Second Cir- 
cuit said in the Raftery case, supra: 


‘‘The deportation proceedings were ‘instituted’ . . . 
when the warrant of arrest was issued.”’ 


We therefore submit that the deportation proceedings 
were pending in February, 1952, and that the District 
Court correctly decided that the 1917 Act governed the 
cepaota tion proceeding herein. 


I 


Appellee Is Not Deportable Under the 1917 Act 


Appellant concedes that under the 1917 Act appellee is 
not deportable for entry into the United States in 1922 
without inspection in view of the three year statute of 
hmitation imposed on such a charge (Brief, p. 19, note 4). 
(We will show later an additional reason for not sustaining 
this charge.) Appellant asserts, however, that the District 
Court found that appellee entered without a passport and 
that such conduct calls for deportation under the 1917 Act. 

The District Court did not find that appellee entered 
without a passport, but merely that he was ordered deported 
by appellant upon such charge (J.A. 27, Finding No.3). The 
District Court did. find, however, that appellee entered 
the United States as a seaman (Finding No. 1). 


1. The sole basis for deportation herein, as revealed by 
the pleadings (J.A. 22, par. 14, admitted by answer, J.A. 
27, Finding No. 3), is that appellant entered the United 


‘ States when he was excludable, not that he was found here 


in violation of law. The basis for the administrative deci- 
sion herein was specifically that appellee entered the United 
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States in 1922 when he was excludable, i.e., without a pass- 
port and without inspection.. Matter of A., VII. & N. Dec. 
540. Accordingly, even if appellee were not a seaman, his 
deportation under the 1917 Act was only predicated upon 
his excludability in 1922, and the 1917 statute definitely pre- 
scribes a five year limitation for aliens in his category, 
ie., for aliens without passports. In the Court below and 
administratively no claim was made by appellant that the 
five year statute of limitation was inapplicable if the case 
were governed by the 1917 Act. The failure to raise this é 
issue below, United States v. Hoffman, 335 U.S. 77, 79 
(1948), and the failure to raise it administratively, Umted 
States v. Tucker Truck Lines, 344 U.S. 33 (1952); U. S. 
ex rel Vajtauer v. Commissioner, 273 U.S. 103, 113 (1926), ) 
preclude the appellant from relying upon this ground now. A 
Significantly, the consistent administrative interpreta- 
tion of the 1917 Act has been to apply a five year statute 
of limitations to those who entered without passports in 
violation of the Passport Act of 1918. Thus, the Immigra- 
tion Service’s Immigration Manual (1944), p. 6081, 
states: 
‘‘Any alien, except one landed as a seaman, is de- 
portable within five years after entry if, at the time 
of entry, he was excludable as a member of one or 
more of the following classes: 


& e 2 s a ® es 
(3) Aliens with improper or no documents 


_ Aliens without documents required by proclamation 
under Act of May 22, 1918.’’ 


e * * ° e e e ¥ 


The charge that appellee entered in 1922 without a pass- * 
port and was thereby in the excludable class was therefore 
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barred after five years under the 1917 Act. The long stand- 
ing administrative interpretation herein is entitled to great 
weight. Costanzo v. Tillinghast, 287 U.S. 341 (1932); 
Lucas v. American Code Co., 280 U.S. 445 (1929). This 
is reinforced by the fact that in the instant case appellant 
implicitly acknowledged administratively and in the Dis- 
trict Court that a five year statute was applicable under 
the. 1917 Act. ; 


Finally, we submit that appellant’s interpretation makes 
the statute meaningless. Appellant would say that any 
alien charged with being in the excludable class at the time 
of entry is entitled to the benefits of a five year statute of 
limitation. (This was the manner in which the charge 
herein was framed.) However, the same alien committing 
the same conduct could be charged with illegal entry or 
being found here in violation of law, and then by a change 
of words the five year statute of limitation disappears. | 
Such interpretation would completely nullify both the three 
and five year limitations of the statute. We submit that 
Congress intended to place a five year statute of limitations 
on those who entered without passports and that the con- 
temporaneous interpretation of the Immigration Service | 
noted above accurately reflects the proper interpretation 
of the statute. 

. 2. If appellee entered as a seaman as found by the Court 
below, the case is even clearer in his favor. Seamen were 
not required under section 10(c) of Executive Order No. 
2932 to possess a passport, but were merely required to 
submit to an immigrant inspector: 


‘‘satisfactory evidence of their nationality and furnish 
such photographs and execute such forms and applica- 
tions as the immigrant inspector shall require.’’ 
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. Accordingly, as a seaman appellee was not required to 
submit a passport and the absence of such’ passport fur- 
nished no bar to his entry in 1922. Moreover, as a seaman 
appellee’s case was governed exclusively by section 34 of 
the 1917 Act (8 U.S.C. 166) which prescribes a three year 
statute of limitations for all grounds of illegal entry and 
a hearing before a Board of Special Inquiry. United States 
ez rel. Danikas v. Day, 20 F. 2d 733, 735 (C.A. 2, 1927) ; 
Umited States ex rel. ii v. Day, 18 F. 2d 781 (S.D. 
N.Y. 1926). 

We therefore submit that whether appellee was a sea- 
man or not, his deportation may not be ordered under the 
1917 Act. 

Tit 


Appellee Is Not Deportable Under the 1952 Act 


If appellee’s case was governed by the 1917 Act, we do 
not reach the question of his deportability under the 1952 
Act until proper administrative proceedings are brought 
against him under that Act.. When that question will be 
considered, we expect to prove appellee’s non-deportability 
even under the 1952 Act. 

Appellee’s deportation under the 1952 Act has been di- 
rected upon two grounds, namely, that he entered without 
inspection and without a i in 1922. Matter of A, 
VIL & N. Dec. 540. 

1. The opinion of the Board of Immigration pater. 
clearly shows that the charge of entry without inspection 
(Charge Number Three, administratively) was not sus- 
tained by the special inquiry officer. Deportation was or- 
dered, however, by that official and only appellee appealed 
to the Board. As the Board acts purely in an appellate 


capacity, U. 8S. ex rel Brzovich v. Holton, 222 F. 2d 840. 


(C.A. 7, 1955), it was without power to sustain the charge 


fia 72 
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of entry without inspection which was not the subject of 
the appeal by appellee. 

~ 2. Whether appellee entered lawfully in 1922 therefore 
depends, first, upon whether he entered as a seaman. Sea- 
men were not required to present passports, but only sat- 
isfactory evidence of their nationality pursuant to section 
10(c) of Executive Order No. 2932 promulgated on Sep- 
tember 15, 1918. The District Court found that appellee 
entered as a seaman and accordingly he was not required 
to present a passport. Secondly, it is obvious from the 
opinion of the Board of Immigration Appeals that the 
Board was influenced in its determination that appellee did 
not enter as a seaman by the following erroneous conclu- 
sions: 


(a) That appellee entered without inspection. VIL & N. 
Dec. at 543, 544. As this issue was finally determined in 
appellee’s favor by the special inquiry officer, this ruling 
was erroneous. 

(b) That no record of appellee’s ace) in 1922 as a sea- 
man appears. VI I&N Dec. 543, in the files of the Im- 
migration Service. Inability of the Immigration Service 
to locate a record of an alien’s arrival in 1919 or 1922 cer- 
tainly should furnish no basis for an inference that the 
alien entered the United States illegally. The Board of 
Immigration Appeals has so ruled in other cases. Matter 
of Z-C., V, I&N Dec. 181. 

But for these erroneous considerations, it is uncertain 
whether the Board would have concluded that appellee was 
subject to deportation. Bridges v. Wrxon, 326 U.S. 135 
(1944) ; Alexion v. McGrath, 101 F. Supp. 421 (D.C. Dist. 
of Col. 1951). Under these circumstances the present de- 
portation order should not be sustained under the 1952 
Act. | 
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Conclusion 
We submit that the judgment below should be affirmed. 
Respectfully submitted, 


JacK WASSERMAN, 
Davi CaBLINER, 
Attorneys for Appellee, 
902 Warner Building, 
Washington 4, D.C. 
WasserMan & Car Liner, 
Of Counsel. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,522 


Hersert BRowNEL, Jr., ATTORNEY GENERAL OF THE UNITED 
STaTES, APPELLANT 


v. 
Dominic ANZALONE, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


I 


The Immigration and Nationality Act of 1952 Governed the 
Deportation Proceeding Instituted by Appellant Against Ap- 
pellee and Section 241 of Such Act Requires That Appellee 
Be Deported. 

The District Court upon consideration of the pleadings 
filed below concluded as a matter of law that the deporta- 
tion proceeding instituted by appellant against appellee 
was ‘‘controlled by the Immigration. Act of 1917’? (J.A. 
27). This conclasion of law was reached despite the facts 
that (1) the deportation hearing was conducted procedn- 
rally under the 1952 Act and (2) the deportation charges 
were lodged pursuant to the 1952 Act (J.A. 22, 23, 25). 
Appellee contends in his brief that the District Court’s 
conclusion of law was correct because the deportation pro- 
ceeding against appellee was instituted prior to December 


(1) 
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24, 1952, the effective date of the 1952 Act, by reason of the 
fact that a warrant of arrest for deportation was served 
upon appellee in February, 1952. Appellee argues that the 
service of the warrant instituted the deportation proceed- 
ing and that, by reason of the Savings Clause of the 1952 
Act {section 405), such deportation proceedings could not be 
in any way affected or modified by the provisions of the 
1952 Act (Br. 6-8). Thus, appellee is saying that in every 
deportation case in which a warrant had been issued prior 
to December 24, 1952, but in which no hearing had been held 
by that date the Attorney General was presented with alter- 
native courses of action. He had either to recall or cancel 
all the warrants outstanding and issue and serve upon all 
aliens new warrants containing 1952 Act charges and then 
proceed under the 1952 Act; or, if he failed to take such 
action, he was required to proceed with the deportation 
hearings on the extant warrants containing the 1917 Act 
charges. 

The Government’s position is that in such cases the 
Attorney General may simply not prosecute the charges 
contained in the warrants outstanding (without formally 
cancelling or recalling them) and bring charges under the 
1952 Act against the aliens, either by means of service of a 
new warrant or by means of lodging charges at the deporta- 
tion hearing—this having been done in the instant case. It 
is submitted that the Government’s position is supported by 
Jaw-and reason. In the first place, the fact that the Attorney 
General does not issue a new warrant under the 1952 Act 
{as he did not in the instant case) is of no: consequence. 
Since the purpose of a warrant is to apprise the alien of the 
charges against him, even in cases where a warrant. is 
defective deportation orders have been sustained by the 
courts, so long as the alien had been afforded at some time 
notice.of the charges and.a reasonable opportunity to pre- 
pare his defense against them. Bilokumsky v..Tod, 263 U.S. 
149 (1923); D’ Agostino v, Sahlt, 230 F.2d 668 (5th. Cir. 
1956). Thus, if a deportation order has been upheld despite 
a defective warrant, there would be no reason to require 
the Attorney General in the instant case to issue and serve 
a warrant under the 1952 Act—provided appellee had snufii- 
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cient notice of the charges lodged under the 1952 Act. In 
the second place, it is well settled that deportation charges 
may be lodged against an alien at the deportation hearing 
if he is afforded opportunity to prepare his defense against 
such charges. United States ex rel. Catalno v. Shaugh- 
messy, 197 F.2d 65 (2nd Cir. 1952); United States ex rel. 
Circella v.. Neely, 115 F. Supp. 615, 624 (N.D. Hil. 1953), 
aff’d. 216 F.2d 33 (7th Cir. 1954); Boric v. Marshall, 4 F. 
Supp. 965 (W.D. Pa. 1933), aff’d. 67 F.2d 1020 (3rd Cir. 
1933). Indeed, the Attorney General has been permitted 
to lodge charges against an alien at the deportation hearing 
upon the basis of legislation enacted between the date of 
service of the warrant and the date of the hearing. 
Galvan v. Press, 347 U.S. 522, 523, 525 (1954); Cram v. 
Boyd, 237 F.2d 927, 931 (9th Cir. 1956) ; Guimey v. Bonham, 
261 Fed. 572 (9th Cir. 1919). 

Appellee neither in his complaint below nor in his brief 
has contended that he was surprised or m any way pre}- 
udiced by the lodging of the charges at the deportation 
hearing. He has never alleged that he did not have ample 
opportunity to prepare his defense to the deportation 
charges lodged against him. Agency rules require that the 
Special Inquiry Officer afford the alien an opportunity to 
prepare his defense against charges lodged. See 8 C.F.R. 
§ 242.53(d) (1952). Since a presumption of regularity 
attaches to a formal administrative proceeding, and since 
appellee has made no allegations to the contrary, it must 
be presumed that the Special Inquiry Officer afforded 
appellee an opportunity to obtain an adjournment of the 
deportation hearing in order to meet the lodged charges. 
Therefore, it is submitted that the appellant -was not re- 
quired to issue and serve a new warrant of arrest in the 
instant case in order to be able to proceed properly with 
deportation proceeding against. appellee upon charges 
under the 1952 Act. - 

Appellee, as we have seen, argues that the tieeney Gen- 
eral is barred from lodging charges under the 1952 Act and 


1 This regulation is presently found in 8 C.F.R. § seeaiead (Supp. 
1956). 
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proceeding with the deportation hearing under the 1952 
Act, if the Attorney General does not withdraw the warrant 
‘issued and served under the old Act and issue and serve a 
warrant under the 1952 Act. His thesis is (1) that service 
of a warrant institutes the deportation proceeding, (2) that 
the deportation proceeding is a ‘‘proceeding’’ within the 
meaning of the Savings Clause of the 1952 Act (section 
405) and (3) that by the terms of section 405 the 1917 Act 
is continued in force as to such a proceeding. Therefore, 
he says, the District Court was correct in concluding that 
the 1917 Act controlled the deportation proceedings against 
appellee. However, appellee and the District Court have 
overlooked the exception ‘“‘built into’’ section 405. That 
section provided for preservation of various things ‘‘ unless 
otherwise specifically provided.’’ Section 241(a) of the 
1952! Act enumerates certain classes of alien who are to 
be deported. Appellee was ordered deported because he 
had entered the United States without a passport and with- 
out inspection (J.A. 27).. He was therefore an alien falling 
within the class of aliens enumerated in section 241(a) (2). 
Section 241(d) provides that an alien shall be deported if he 
falls within one of the classes enumerated in section 241(a), 
regardless of when he entered the United States and when 
the facts occurred by reason of which he falls into one or 
more of the classes of deportable aliens. The Supreme Court 
. recognized that Congress was legislating retrospectively to 
cover offenses committed by alien no matter how long ago 
and no matter whether such aliens had been non-deportable 
under the prior law. The Supreme Court upheld such legis- 
lation. Lehman v. United States ex rel. Carson, 353 U.S. 
685 (1957); Mulcahey v. Catalanotte, 353 U.S. 692 (1957). 

The fact that appellee may have been. non-deporta- 
ble..under..the 1917 Act. is of no consequence ‘today. 
He. is deportable under: sections. 241(a) and 241(d). of 
the 1952 Act. Clearly, if these sections apply retroac- 
tively, it makes no difference that the instant case was 
commenced prior to the enactment of the 1952 Act. In the 
final analysis, appellee is seeking to do indirectly what the 
Supreme Court has said he may not do directly. The 
'. Supreme Court has held that an alien who was deportable 
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under the 1917 Act but who was not deported thereunder 
within the time limitation provided did not acquire 2 
‘‘status of non-deportability’’ which was preserved to him 
by the Savings Clause of the 1952 Act. The Supreme Court 
recognized that Congress had ‘‘otherwise specifically pro- 
vided’’ in Sections 241(a) and 241(d). Lehman v. United 
States ex rel. Carson, swpra. Simce appellee cannot 
lawfully have a ‘‘non-deportable status’’ under the 1917 
Act preserved to him by the Savings Clause, why should 
he have the 1917 Act itself preserved to him by the Savings 
Clause? Since Congress intended by the 1952 Act to with- 
draw the non-deportable status it had accorded aliens, such 
as appellee, in the 1917 Act, it surely did not intend that 
aliens such as appellee be able to avoid the retrospective 
effect of the 1952 Act by claiming that the 1917 Act only 
was applicable in a deportation proceeding. 

Furthermore, if the District Court’s judgment ‘is affirmed, 
the Attorney General would be required to conduct again 
a deportation hearing under the 1952 Act upon the same 
1952 Act charges as before. Such charges have already 
been considered administratively and found to dictate 
appellee’s deportation. To require a repeat of the adminis- 
trative proceeding would seem to border on the frivolous 
and to emphasize form over substance at the expense of 
jastice. See Nant v. Brownell, — U.S. App. D.C. —, — F.2d 
—, (No. 13,792, decided June 27, 1957). The judgment of 
the District Court should be reversed and the case re- 
manded to the District Court so that the administrative 
record already in existence may be placed in evidence and 
the deportation order contained in that record be judicially 
reviewed as promptly as possible. Appellee contends in 
his brief that he is not deportable under the provisions of 
the 1952 Act (Br. 14-15). As set forth above, appellee is 
deportable pursuant to sections 241(a) and (d) of the 1952 
‘Act. Appellee’s arguments to the contrary are based upon 
the administrative record which was neither introduced in 
evidence before the District Court nor considered by the 
District Court. It is not before this Court. ‘Therefore, any 


‘consideration of the administrative record on this appeal 


would be improper. 
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Appellee Is Deportable Under Section 19 of the 1917 Act Be- 
cause He Had Entered the United States in 1922 without a 
Passport in Violation of the Act of March 2, 1921. 

The District Court in rendering summary judgment for 
appellee made a finding of fact that appellee had been 
ordered deported by appellant ‘‘upon the ground that he 
entered the United States without a passport .. . in 1922.”’ 
The District Court concluded as a matter of law that the 
instant case was controlled by the Immigration Act of 
1917 ‘‘which provided a five-year statute of lmitations.’’ 
(J.A. 27). Such a conclusion of law was erroneous in view 
of the language of the statute and the decisions of the 
courts. Section 19 of the Immigration Act of 1917 iis 
in its second clause: 


coo © ~6amy alien who shall have entered or who 


shall be found in the United States in violation of this 
Act, or in violation of any other law of the United 


‘States * * ° shall, upon the warrant of the Attor- 
ney General, be taken into custody and deported. * * *”’ 


The Act of May 22, 1918, 40 Stat. 559 and the Proclamation 
of August 8, 1918, 40 Stat. 1829, 1830 and the Executive 
Order of August 8, 1918, No. 2932, required that an alien 
entering the United States have a properly visaed passport 
during the war time emergency. The Act of March 2, 1921, 
4} Stat. 1205, 1217, continued that requirement. Thus, 
appellee entered that United States in violation of another 
law of the United States. He was therefore deportable 
under the above quoted clause in section 19 of the 1917 Act 
which does not contain a five-year or any other kind of 
limitation on deportation. The deportation of aliens in 
cases factually identical to the instant case have been up- 
held. Felich v. Meier, 23 F.2d 185 (8th Cir. 1927); United 
States ex rel. Peirropoulous v. Shaughnessy, 239 F.2d 784 
(2nd Cir. 1957). 

Appellee contends that the consistent administrative in- 
terpretation has been to apply the five year statute of lim- 
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itations contained in the first clause of section 19 to those 
who entered the United States without a passport in viola- 
tion of the Passport Act of 1918, and that the administrative 
interpretation is entitled to great weight (Br. at 12-13). 
However, the administrative interpretation of a statute is 
entitled to great weight only when such a statute is am- 
biguous and in need of clarification. The Supreme Court 
has already had occasion to construe section 19. It reviewed 
in some detail the legislative history of section 19 and it 
concluded that the five-year limitation contained in the first 
clause of section 19 was not intended by Congress to carry 
over to any other clause contained in section 19. Costanzo 
v. Tillinghast, 287 U.S. 341 (1932). Whatever the adminis- 
trative interpretation may have been, section 19 has been 
construed by the Supreme Court and the Eighth and Second 
Circuits. The directive in the statute seems clear and, since 
an administrative agency is the creature of Congress, it 
must administer the law in a manner in which Congress 
intended it to be administered. 

Appellee contends that to interpret section 19 as appel- 
lant does would be to render it inconsistent and meaning- 
less. Appellant has interpreted section 19 in exactly the 
same manner as the courts have done. Certainly, as far as 
appellee is concerned, there is no inconsistency in its appli- 
cation. Appellee was not deportable under clause one of 
section 19 because he was not within a class of excludable 
aliens. Section 3 of the 1917 Act which sets forth the 
classes of excludable aliens does not denominate aliens who 
entered without a passport. Since appellee was not an alien 
excludable for his particular conduct, it is obvious that 
Congress did not intend to bar his deportation after five 
years, as it intended to do so far as excludable aliens were 
concerned. Appellee fell within clause two of section 19— 
an alien entering in violation of a law, to wit the Act of 
March 2, 1921, 41 Stat. 1205, 1217—and was deportable 
pursuant to the 1917 Act at any time thereafter. 

Appellee argues that appellant did not contend before 
the administrative agency or in the District Court that 
appellee was deportable under the 1917 Act and is there- 
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fore precluded from raising such a contention now (Br. at 
12). The record of proceedings before the administrative 
agency was never placed in evidence before the District 
Court and is not now before this Court. Appellant has 
heretofore moved to reverse the judgment and to remand 
the instant case to the District Court in order that the 
administrative record could be made a part of the court 
records but appellee opposed such motion. Appellant con- 
tended in the District Court that the 1952 Act governed the 
deportation proceeding. The District Court concluded to 
the contrary that as a matter of law the 1917 Act controlled 
appellee’s deportation. The District Court made the 
further conclusion of law that the 1917 Act provided a five- 
year statute of limitations. As set forth above, as a matter 
of law, the 1917 Act does not impose a five-year limitation 
because appellee was not an excludable alien but one who 
entered in violation of an Act of Congress. Certainly, ap- 
pellant may attack such an error of law on appeal on this 
record. ; 

Finally, appellee argues that he is not deportable under 
the 1917 Act because the District Court found that he had 
entered in 1922 as a seaman. This finding of fact was not 
supported by the evidence—the pleadings (Contrast J.A. 
21, par. 4 and J.A. 24, par. 4)—and was clearly erroneous 
therefore. 


CONCLUSION 


It is therefore respectfully submitted that the judgment 
«f the Court below should be reversed. 
Ouiver Gasca, 
United States Attorney. 


Lewis CaBROLL, 
Joun W. Kesry, ITI, 
Assistant United States Attorneys. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,530 
P. Sorensen Manvracrorine Co., Inc., Petitioner, 
v. 
Feperat Trape Commission, Respondent. 


Petition to Review and Set Aside Order of the 
Federal Trade Commission 


To the Honorable Judges of the United States Court of 
| Appeals for the District of Columbia Curcuit: 


Petitioner, P. Sorensen Manufacturing Co., Inc., a cor- 
poration, hereby petitions this Court for a review of the 
order of the Respondent, Federal Trade Commission, here- 
inafter called ‘‘the Commission’’, issued June 29, 1956, 
and served on Petitioner July 16, 1956, in a proceeding 


before the Commission entitled, ‘‘In the Matter of P. 
Sorensen Manufacturing Co., Inc., a corporation, Docket 
No. 6052’’, and in support thereof respectfully shows: 


I 
Nature oF PROCEEDING TO BE REVIEWED 


1. On October 16, 1952, the Commission issued a Com- 
plaint charging in substance that Petitioner has violated 
subsection (a) of Section 2 of the Clayton Act, as amended 
by the Robinson-Patman Act, 49 Stat. 1526; U.S.C., Title 
15, See. 13 (a). 


2. Petitioner filed its Answer November 12, 1952 spe- 
cifically denying any violation of law as charged in the 
Complaint. 

3. Hearings were held before Honorable J. Earl Cox, 
a duly appointed Hearing Examiner of the Commission, 
and testimony and other evidence were offered and received 
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in support of and in opposition to the charges of the 
Complaint. 


Counsel for the Commission in support of the Com- 
plaint introduced the testimony of nineteen purchasers of 
Petitioners automotive products, the President of the 
Petitioner, an Accountant employed by the Commission, 
and introduced a number of documents and tabulations 
which are Commission Exhibits 1 to 48 B inclusive. 


Counsel for the Petitioner, in opposition to the Com- 
plaint, introduced the testimony of the Sales Manager 
of the Petitioner. 


Hearings were concluded on November 7, 1955, and on 
Order of the Hearing Examiner on January 30, 1956 the 
proceeding was closed. 


4. ‘Subsequently proposed findings and orders were sub- 
mitted by Counsel for both sides and on February 2, 1956, 
the Hearing Examiner made and filed the Initial Decision 
and Order herein, finding that the Petitioner has dis- 
criminated in price in violation of the statute, as alleged 
in the Complaint, and ordering the Petitioner to cease and 
desist therefrom. 


5. An appeal was duly taken by Petitioner to the Com- 
mission, the matter was briefed and argued by Counsel 
for both sides, and on June 29, 1956 the Commission issued 
and filed its Opinion and Final Order denying Petitioner’s 
appeal and adopting the Initial Decision as the decision 
of the Commission. Commissioner Lowell B. Mason dis- 
sented in accordance with his views expressed in the pro- 
ceedings entitled, ‘‘In the Matter of P. & D. Manufactur- | 
ing Co., Inc., a corporation, Docket No. 5913’’ and ‘‘In 
the Matter of Moog Industries, Inc., a corporation, Docket 
No. 5723.”’ 

6. Copies of the Initial Decision and Order, the Opinion 
and Final Order of the Commission and the dissenting 
Opinions of Commissioner Mason in Dockets No. 5913 
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and No. 5723, are annexed hereto, marked ‘‘Appendix 
Exhibit A,’’ and made a part hereof. 
I 


Srarvuts anv Facts Upon Wuicn Jvgisvicrion 1s Basep 
(a) Tas Srarvrs 


This Court has venue and juriediction by virtue of Sec- 


tion 11 of the Clayton Act, U.S.C., Title 15, Sec. 21, which 
im part provides: 

If such person’ fails or neglects to obey such order 

of the Commission or Board while the same is in 


Any party required by such order of the Commics- 
sion or Board to cease and desist from a violation 
charged may obtain a review of such order in said 
United States court of appeale by filing in the court 
a written petition payne a that the order of the Com- 

i i A copy of such peti- 
tion shall be forthwith served upon the Commission 

Commission 


3 Includes corporations, U.8.C., Title 15, Sec. 12. 
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(b) Tue Facrs 


1. Petitioner, P. Sorensen Manufacturing Co., Inc. has 
its principal office and manufacturing plant at 32-31 Fifty 
Seventh Street, Woodside, New York, and maintains ware- 
house stocks of its products in the. cities of Atlanta, 
Georgia, Boston, Massachusetts, Chicago, Illinois, Cleve- 
land, Ohio, Dallas, Texas, Kansas City, Missouri, Los 
Angeles and San Francisco, California, Minneapolis, Min- 
nesota, and Seattle, Washington. 


2. Petitioner is in the business of manufacturing, selling 
and distributing automotive replacement parts in inter- 
state commerce and in the District of Columbia to approxi- 
mately five hundred (500) purchasers, located in various 
States of the United States and in the District of Colum- 
bia, for use, consumption or resale within the United 
States and in the District of Columbia. It is now and 
continuously since June 19, 1936, the effective date of the 
Robinson-Patman Act, has been engaged in this business. . 
In the conduct of its business Petitioner has been and 
is now engaged in competition with other corporations, 
firms and persons who are also manufacturing, selling and 
distributing similar and comparable automotive replace- 
ment parts in interstate commerce and in the District of 
Columbia. 

3. The Complaint charges and the Commission found 
that in the course and conduct of its business as aforesaid 
in interstate commerce and in the District of Columbia 
Petitioner is now and since June 19, 1936 has been directly 
and indirectly discriminating in price between the afore- 
sald different purchasers of its said automotive replace- 
ment parts of hke grade and quality sold and distributed 
in manner and method and for purposes as aforestated, 
and that such discriminations tend to and do injure, 
destroy or prevent competition between the favored pur- 
chasers and other purchasers who purchase and competi- 
tively resell said products. | 
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4, The testimony and other evidence, in support of the 
Complaint and upon which the Decision of the Commis- 
sion is based, establish Petitioner’s pricing practices in 
the market areas of DaHas, Houston and San Antonio, 
Texas and elsewhere during the sample year 1951 which 
are typical of Petitioner’s pricing practices throughout 
the various States of the United States and in the Dis- 
trict of Columbia wherein Petitioner has conducted its 
business since June 19, 1936. 

5. During all of the time the Complaint charged and 
the Commission found that Petitioner’s pricing practices 
constitute discriminations in price in violation of subsec- 
tions (a) of Section 2 of the Clayton Act, as amended by 
the Robinson-Patman Act, the acts and practices com- 
plained of, the legality of which are here in question, were 
and are being committed in interstate commerce and in the 
District of Columbia. 


pani 
Tre Rewer Pravep 


Petitioner respectfully prays this Court for relief as 
follows: 


‘L. That a copy of this petition be forthwith served upon 
the Respondent, Federal Trade Commission, 6th and 
Pennsylvania Avenue, N. W., Washington 25, D. C., and 
that said Commission be required forthwith to certify and 
file in this Court a transcript of the entire record in the 
proceeding entitled as aforesaid, ‘“‘In the Matter of P. 
Sorensen Manufacturing Co., Inc., a corporation, Docket 
No. 6052’’, including the Complaint and Answer, the testi- 
mony and “eller evidence taken, the Initial Decision of the 
Hearing Examiner, his Order to Cease and Desist, the 
Final Order and Opinion of the Commission, the Dissent- 
ing Opinions of Commissioner Lowell B. Mason in. Dockets 
5913 and 5723. 
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2. That this Court review the said proceeding, and that 
the Commission’s Order to Cease and Desist: be set aside 
or modified. 


3. And that the Court grant Petitioner such other and 
further relief as the Court. may deem appropriate, proper 
and just. : 

IV 
Ports Uron Waics Pertrroner Intenps to Rety 
Petitioner intends to rely upon the following points: 


1. The record does not contain reliable, probative and 
substantial evidence establishing the specific factual de- 
tails required to prove a violation of subsection (a) of 
Section 2 of the Clayton Act, as amended by the Robinson- 
Patman Act, 49 Stat. 1526; U.S.C., Title 15, Sec. 13(a), in 
the secondary line of commerce. 


2. The record does not contain reliable, probative and 
substantial evidence establishing the adverse competitive 
effects, actual or reasonably probable, required to prove 
a violation of subsection (a) of Section 2 of the Clayton 
Act, as amended by the Robinson-Patman Act, 49 Stat. 
1526; U.S.C., Title 15, Sec. 13(a), in the secondary line 
of commerce. 


3. The Order to Cease and Desist is too broad and ex- 
ceeds the authority of the Commission. 


4. The provisions of the Order to Cease and Desist fail 
to meet the constitutional standards of definiteness and 
reasonableness required by due process of law under the 
Fifth Amendment to the Constitution of the United States 
and the enforcement of the Order will constitute a denial 
of due process of law under said Amendment. 
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Wiuererore, your Petitioner prays for the relief set 
forth in Section III of this petition. 
| Respectfully submitted, 
P. Sorensen Manvracrunine Co., Inc. 
Petitioner 


By a 
James W. Cassepy 
1001 Fifteenth Street, N. W. 
Washington 5, D. C. 
Attorney for Petitioner. 
September 4, 1956. | 
Washington, D. C. 


f 
2. UNITED STATES OF AMERICA a 


BEFORE FEDERAL TRADE COMMISSION 
Docket No. 6052 
| In the Matter of 
'P. Sorensen Mawvracrunine Co., Inc., a corporation. 
Complaint 
The Federal Trade Commission, having reason to be- 
lieve that the party respondent named im the caption 
hereof and hereinafter more particularly designated and 
described, since June 19, 1936, has violated and is now 
violating the provisions of Subsection (a), Section 2 of 
the Clayton Act, as amended by the Robinson-Patman 
Ast, approved June 19, 1936, (U.S.C., Title 15, Section 
13), hereby issues its complaint, stating its charges with 
respect thereto as follows: 
ParnacnaPn One: Respondent P. Sorensen Manufactur- 





- ing Co., Inc. is a corporation organized, existing and doing 


business under and by virtue of the laws of the State of 
New York, with principal office and place of business 
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located at 32-31 Fifty Seventh Street, Woodside, New 
York. 


PanacraPH Two: Respondent is now and for several 
years last past has been engaged in the business of the 
manufacture, sale and distribution of automotive prod- 
ucts and supplies to different purchasers of the same 
located in the various States of the United States and in 
the District of Columbia. Said products and supplies 
principally consist of ignition service parts, carburetor 
parts and kits, cable, wire, and accessories, and are sold 
by the respondent for use, consumption or resale within 
the United States and the District of Columbia, and re- 
spondent causes said products and supplies so sold to be 
shipped and transported from the State or States of loca- 
tion of its places of business to the purchasers thereof 
located in States other than the State or States wherein 
said shipment or transportation originated. Respondent 
maintains, and at all times mentioned herein has main- 
tained, a course of trade and commerce in said products 
and supplies among and between the States of the United 
States and in the District of Columbia. 


ParacraPH THREE: Respondent, in the course and con- 
duct of its business as aforesaid, is now, and since June 
19, 1936, has been engaged im active and substantial com- 
petition with other corporations, partnerships, firms and 
individuals manufacturing, selling, and distributing com- 
parable automotive products and supplies in commerce to 
purchasers of the same in manner and method and for 
purposes as aforestated. Many of said purchasers and 

many of the aforesaid purchasers from the respond- 
3 ent are competitively engaged each with the other 
in the automotive after market business. 


ParnacraPH Four: Respondent, in the course and con- 
duct of its business as aforesaid, is now, and since June 
.19, 1936, has been directly or indirectly discriminating in 
price between the aforesaid different purchasers of its 
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said automotive products and supplies of like grade and 
quality sold and distributed in manner and method and 
for purposes as aforestated, by selling said products and 
supplies at higher and less favorable prices to numerous 
small businessmen purchasers than said products and 
supplies are sold to various larger purchasers some of 
which are competitively engaged with some of said less 
favored purchasers and with some of said purchasers 
from respondent’s competitors. 


Respondent’s aforesaid discriminations in price between 
said purchasers have been and are principally caused and 
effectuated through the sale terms and conditions pre- 
seribed by the respondent and imposed in the following 
contracts or agreements prepared by the respondent and 
entered into by and between the respondent and said 
purchasers : 

{1) Warehouse Distributor Sales Agreement, marked 
‘A’? and attached hereto in full and made part of this 


complaint. Said agreement provides for discounts on pur- 
chase price under terms as follows: 


61. The manufacturer will extend discounts on each in- 
voice as follows: 


Factory Shipments Warehouse Pickups 
Ignition Line 20% 10% 
Wire & Cable Lme 20% 10% 
Carburetor Line 20% 10% 


‘2. The manufacturer will allow a cash discount of 2%— 
10th prox.”’’ 


(2) Authorized Distributor Sales Agreement, marked 
‘¢B’? and attached hereto in full and made a part of this 
complaint, Said agreement provides for discounts on pur- 
chase price of 10% appearing on each invoice and a cash 
discount of 2%-10th prox., under further terms as follow: 





11 


‘‘(a) If the net amount paid for all products covered 
’ by this agreement totals $3,000 to $5,999 during the con- 
tract year, the manufacturer will extend a rebate of 3%. 


4 (b) If the net amount paid for all products cov- 
ered by this agreement totals $6,000 or over the 
manufacturer will extend a rebate of 5%. 


(c) Rebates will be credited only on shipments made 
directly from the factory, Woodside, N. Y., although both 
factory and warehouse shipments will count towards the 
total volume required. 

(d) Rebates will be allowed at the expiration of this 
contract by issuance of a merchandise credit applicable 
to future purchases.’’ 

(3) Authorized Jobber Agreement, marked ‘‘C’’ and 
attached hereto in full and made part of this complaint. 
Said agreement provides for terms as follows: 


“1, The Distributor will supply Sorensen Parts to the 


jobber at prices shown on the current Distributor net price 
sheet. 


2. The Distributor will extent terms of payment ac- 
cording to his established poli 


ParacraPH Five: The effect of er ’s aforesaid 
discriminations in price between the said different pur- 
chasers of its said automotive products and supplies of 
like grade and quality sold in manner and method and for 
purposes as aforestated, may be substantially to lessen 
competition or tend to create a monopoly in the lines of 
commerce in which respondent and the aforesaid favored 
purchasers are engaged, or to injure, destroy or prevent 
competition with said respondent, said favored purchasers, 
or with customers of either of them. 


ParacraPa Six: The aforesaid acts and practices of 
respondent constitute violations of the provisions of Sub- 
section (a) of Section 2 of the Clayton Act (U.S.C., Title 
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15, Sec. 13), as amended by the Robinson-Patman Act, 
approved June 19, 1936. 


‘Wuererort, THe Premises Consmprzep, the Federal 
Trade Commission on this 16th day of October, A. D., 
1952, issues its complaint against said respondent. 


Norics 


Notice is hereby given you, P. Sorensen Manufacturing 
Co., Inc., a corporation, respondent herein, that the 15th 
day of December, A. D. 1952, at 10 o’clock is hereby fixed 

| ag the time and Room 332, Federal Trade Commis- 
5 sion Building, Washington, D. C. as the place when 

and where a hearing will be had before J. Earl Cox, 
a hearing examiner of the Federal Trade Commission, on 
the charges set forth in this complaint, at which time and 
piace you will have the right under said Act to appear 
and show cause why an order should not be entered re- 
quiring you to cease and desist from the violations of 
law charged in this complaint. : 

You are notified that the opportunity is afforded you 
to file with the Commission an answer to this complaint 
on or before the twentieth (20th) day after service of it 
upon you. Such answer shall contain a concise statement 
of the facts which constitute the ground for defense and 
shall specifically admit or deny each of the facts alleged 
in’ the complaint unless you are without knowledge, in 
which case you shall so state. Failure to file an answer 
to or plead specifically to any allegation of the complaint 
shall constitute an admission of such allegation. 


If respondent desires to waive hearing on the allegations 
of fact set forth in the complaint and not to contest the 
facts, the answer may consist of a statement that respond- 
ent admits all the material allegations of fact charged in 
the complaint to be true. Such answer will constitute a 
waiver of any hearing as to the facte alleged in the com- 
plaint and findings as to the facts and conclusions based 
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upon such answer shall be made and order entered dis- 
posing of the matter without any intervening procedure. 
The respondent may, however, reserve in such answer the 
right to submit proposed findings and conclusions of fact 
or of law under Rule XXI, and the right to appeal under 
Rule XXIIL 


In Wrrness WuHeEReor, the Federal Trade Commission 
has caused this, its complaint, to be signed by its Secre- 
tary, and its official seal to be hereto affixed, at Washing- 
ton, D. C., this 16th day of October, A. D., 1952. 

By the Commission. | 

D. C. Dani, 
(SEAL) D. C.. Daniel, 
Secretary. 


13 Answer 


Comes Now the respondent, P. Sorensen Manufacturing 
Co., Inc., a corporation, and files this its answer to the 
complaint herein: 


ParaceaPH Owe: Answering Paragraph One of the 
Complaint, respondent admits that it is a corporation 
organized, existing and doing business under and by virtue 
of the laws of the State of New York, with principal 
office and place of business located at 32-31 Fifty Seventh 
Street, Woodside, New York. 


PanackaPH Two: Answering Paragraph Two of the 
complaint, respondent admits that it is now and for sev- 
eral years last past has been engaged in the business of 
the manufacture, sale and distribution of automotive 
products and supplies to different purchasers of the same 
located in the various States of the United States and in 
the District of Columbia. .Respondent admits that said 
products and supplies principally consist of ignition serv- 
ice parts, carburetor parts and kits, cable, wire, and ac- 
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cessories, and are sold by the respondent for use, consump- 
tion or resale within the United States and the District of 
Columbia, and respondent causes said products and sup- 
plies so sold to be shipped and transported from the 
State or States of location of its places of business to the 
purchasers thereof located in States other than the State 
or States wherein said shipment or transportation origi- 
nated. Respondent admits that it maintains, and at times 
mentioned herein has maintained, a course of trade and 
commerce in said products and supplies among and be- 
tween the States of the United States and in the District 
of Columbia. 


14 ParnaceaPH THREE: Answering Paragraph Three 

! of the complaint, respondent specifically denies the 
allegations of the paragraph as alleged; but admits that in 
the course and conduct of its business as aforesaid, it is 
now, and since June 19, 1936, has been, engaged in active 
competition with certain other concerns manufacturing,- 
selling, and distributing comparable automotive products 
and supplies in commerce to purchasers of the same in 
manner and method and for purposes as aforestated. Re- 
spondent specifically denies that such competition has 
been, or is now, substantial. Respondent admits that cer- 
tain of said purchasers and certain of the aforesaid pur- 
chasers from the respondent are competitively engaged 
each with the other in the automotive after market busi- 
ness. 


PazaceaPH Four: Answering Paragraph Four of the 
complaint, respondent specifically denies each and every 
allegation of the paragraph; denies that it was, or is now, 
unlawfully discriminating in price either directly or in- 
directly; and denies that any unlawful discriminations in 
price have been and are principally caused and effectuated 
through the sale terms and conditions of the contracts 
and agreements marked ‘‘A’’, ‘‘B”’, and ‘‘C’’, attached 
and referred to in the complaint. 


o- & .¢ Os =p Mt; rd 
S Rede” gyn : 
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Panacearn Five: Answering Paragraph Five of the 
complaint, respondent specifically denies each and every 
allegation of the paragraph; that if any difference in 
prices occurred between the prices charged by it in the 
sale of its commodities of like grade and quality to its 
different customers, respondent denies that the effect of 
such discrimination may be substantially to lessen com- 
petition or tend to create a monopoly in any line of com- 
merece, or to injure, destroy, or prevent competition with 
any person who either grants or knowingly receives the 
benefit of such discrimination, or with customers of either 
of them. 

ParacrapH Six: Answering Paragraph Six of the com- 
plaint, respondent specifically denies each and every alle- 
gation of the paragraph. 

Faurther answering the complaint herein, respondent 
affirmatively pleads and alleges that any differentials 
which occurred between the prices charged by it in the 

sale of its commodities of like grade and quality to 
15 _— different customers were lawful or were completely 

justified either because they made only due allow- 
ance for differences in the cost of manufacture, sale, or 
delivery resulting from the differing methods or quantities 
in which such commodities were sold or delivered to such 
purchasers; or because the lower prices were made in 
good faith to meet equally low prices of a competitor or 
competitors, or the services or facilities of a competitor 
or competitors. 

WHEREFORE, respondent prays that said complaint be 

P. Sorensen Manvracrurine Co., Ixc., 
Respondent, 


By Jamzs W. Cassepy 
James W. Cassedy 
Halfpenny, Hahn & Cassedy 
533 Barr Building 
Washington 6, D. C. 
Attorneys for Respondent 








87 Initial Decision 
By J. Earl Cox, Hearing Examiner 


‘The respondent in this proceeding is charged with hav- 
ing violated subsection (a), Section 2 of the Clayton Act, 
as amended by the Robinson-Patman Act, approved June 
19, 1936 (U.S.C., Title 15, §13) by discriminating in price 
between its customers competitively engaged in the re- 
sale of automotive products manufactured and sold by it. 
After the filing of an answer to the complaint, hearings 
were held at which testimony and other evidence in sup- 
port of and in opposition to the allegations of the com- 
plaint were received, duly recorded and later filed in the 
office of the Commission. Proposed findings of facts and 
conclusions have been submitted by counsel. Based upon 
the entire record, the following findings of fact and con- 
clusions are made and order issued. 


Fnospmves or Facr 


‘L. Respondent, P. Sorensen Manufacturing Co., Inc., 
{hereinafter referred to as Sorensen) is a corporation 
organized, existing and doing business under and by 
virtue of the laws of the State of New York, with principal 
office and place of business located at 32-31 Fifty Seventh 
Street, Woodside, New York. 


2. Sorensen is now and for several years last past has 
been engaged in the manufacture, sale and distribution 
of automotive products and supplies which are offered 
by respondent in three classifications—(a). ignition service 
parts, (b) carburetor parts and kits, (c) cable, wire, and 
aecessories,—and are sold for use, consumption or resale 
within the United States and the District of Columbia. 
Sorensen causes said products and supplies so sold to be 

shipped and transported from the state or states 
88 of location of its places of business to the purchasers 
thereof located in states other than the state or 
states wherein said shipment or transportation originated. 
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Sorensen maintains, and at all times mentioned herein has 
maintained, a substantial course of trade and commerce 
in said products and supplies among and between the 
various states of the United States and in the District 
of Columbia. 


3. Sorensen, in the course and conduct of its business, 
as aforesaid, is now, and. since June 19, 1936, has been, 
engaged in active competition with other concerns mann- 
facturing, selling, and distributing comparable automotive 
products and supplies in commerce. Many of respond- 
ent’s customers who purchase respondent’s products for 
resale are competitively engaged with each other in the 
resale of said products. Within each classification or line, 
respondent’s products are of like grade and quality. 


4, Respondent maintains warehouse stocks of its prod- 
ucts in the cities of Atlanta, Georgia, Boston, Massachu- 
setts, Chicago, Dlinois, Cleveland, Ohio, Dallas, Texas, 
Kansas City, Missouri, Los Angeles and San Francisco, 
California, Minneapolis, Minnesota, and Seattle, Washing- 
ton. It employs fifteen salesmen and uses six factory 
representatives. During 1951, which has been taken as a 
sample or test year, its products were sold to more than 
500 wholesaler customers to the extent of $1,300,000, of 
which 75% represented sales of ignition service parts, the 
remaining 25% being about equally divided between the 
other two classifications. 


5. During 1951, direct-buying wholesaler customers were 
permitted to procure merchandise either from respond- 
ent’s factory located in Woodside, New York, or from one 
of respondent’s warehouses. On all shipments from re- 
spondent’s factory of purchases amounting to 100 pounds 
or more, respondent paid the freight charges. The evi- 
dence shows that an average shipment of 100 pounds’. 
weight had a purchase value of approximately $173. All 
customers were granted a cash discount of 2%, 10th prox. 
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Otherwise respondent’s customers were divided by con- 
tract arrangement into three groups. 


There were about fifty customers, who purchased from 
25% to 30% of respondent’s domestically marketed prod- 
ucts, who operated under a Warehouse Distributors’ Sales 
agreement. This is a non-exclusive contract which pro- 
vides that the purchaser will maintain an adequate stock 
of all Sorensen lines based upon minimum annual pur- 
chases of $12,000 net, and will dispose of more than 50% 
of such purchases to Sorensen Approved Jobbers. Under 
this contract, the purchaser receives 20% discount off the 
eerrent distributor price on each factory purchase, and 
10% discount on each warehouse purchase. 


Some 450 or 500 other customers, who purchased ap- 
proximately 60% of respondent’s products, operated un- 
der another non-exclusive contract, known as the An- 

! thorized Distributor Agreement, which provides 
89 that the purchaser will actively promote the sale 


of respondent’s ignition-parts line and purchase 
$1,200 or more of these parts annually. In consideration 
thereof he is extended a 10% discount from the current 
distributor price, and is granted a performance rebate of 
3% if his accumulated annual purchases total $3,000 to 
$5,999, and 5% if such purchases amount to $6,000 or more. 
The 10% discount applies on all purchases, whether from 
factory or warehouse; the performance rebates apply only 
on purchases shipped from the factory, although ware- 
house shipments are counted in computing total volume. 
Performance rebates are granted at the end of each year 
by the issuance of a merchandise-credit applicable to 
future purchases. 


‘There are about fifty other customers who operate under 
a| Special Distributor Sales Agreement, which provides 
for no minimum annual purchases, but requires that the 
distributor carry in stock and actively promote the sale of 
the entire line of respondent’s ignition parts. He is al- 
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lowed a performance rebate of 10% on all purchases if the 
total annual volume is $1,200 or more. This also is cov- 
ered by issuance of a merchandise-credit at the year’s 
end, applicable on future purchases. Although the agree- 
ments show that customers in this group were granted dis- 
counts and performance rebates less favorable than were 
granted to the other two groups, little note of this fact 
was taken in the record, and the evidence as to respond- 
ent’s transactions with members of this group is negligible. 


6. There was also, in 1951, another contract group 
known as authorized jobbers, who operated under an Au- 
thorized Jobber Agreement supplied by respondent to its 
warehouse distributors for their convenience in formal- 
izing their understanding with the jobbers who were their 
customers. The agreement is between the authorized job- 
ber and a warehouse distributor, but requires respond- 
ent’s approval. It provides that the jobber will carry an 
adequate stock of respondent’s items ‘‘to serve his trade 
or a minimum of $300 net’’, will actively promote the 
sale of respondent’s merchandise, and will permit the 
checking of his stock at any time by a Sorensen or dis- 
tributor representative. He is permitted to buy merchan- 
dise from the distributor at respondent’s current Dis- 
tributor price, upon such terms of payment as conform to 
the warehouse distributor’s established policy. 


Counsel supporting the complaint contend that sales 
under this agreement are actually sales made by respond- 
ent rather than by the warehouse distributors, and that 
authorized jobbers are purchasers from respondent within 
the meaning of the Clayton Act. In support of this con- 
tention counsel cites the Commission’s decision of April, 
1955, in the matter of Wihutaker Cable Corporation, Docket 
5722, in which the Commission. refers to decisions in the 
matters of Champion Spark Plug Co., Docket 3977 (1953) 

and Kraft Phemaz Cheese Corp., 25 FTC 537 (1937). 
90 In those three cases the facts were more fully de- 
veloped in this respect than they are in the instant 
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proceeding. The present record is sketchy and inconclu- 
sive on this issue. Moreover there are other shortcomings 
in the record—lack of substantial evidence of competition 
between the authorized jobbers and respondent’s direct- 
buying customers, lack of substantial evidence of competi- 
tive injury, and other failures of proof of such an extent 
that no conclusion can be reached in this proceeding that 
any violation of Section 2(2) of the Clayton Act arose out 
of the respondent-anthorized jobber relationship. 


7. There appears to have been one other group of cus- 
tomers who were not bound by any contract, but were per- 
mitted to make purchases from respondent. They are re- 
ferred to in respondent’s invoices, as shown by the tabula- 
tion hereinafter set out, as ‘‘Net’’ buyers. Some of them 
received no discount from respondent’s current distributor 
prices, others received 10% discount, and one received a 
discount which amounted to 2.70% of his total purchases. 
However, the record as to this group of purchasers is in 


all other respects inconclusive, and no finding can be 
made that respondent’s transactions with this group of 
buyers constitutes a violation of Section 2(a) of the Clay- 
ton Act. 


8. The competitive injury charged in this proceeding is 
at the secondary level, arising out of differences in re- 
spondent’s selling prices to its wholesaler customers, some 
of whom suffered competitively as a result of such price 
differences. Substantial evidence was presented as to 
price differentials and resulting injury only as it affected 
the members of two groups of respondent’s contract-pur- 
chasers, warehouse distributors and authorized distribu- 
tors, who compete with each other in the trade areas in 
which they mutually operate. The trade areas in such 
instances include the cities in which such wholesaler cus- 
tomers are located and the surrounding communities with- 
in a radius of from 25 to 75 miles, 
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The differences in net purchasing prices at which mem- 
bers of these two groups may buy respondent’s products 
are inherent in the contracts hereinabove described, and 
are shown by tabulations and computations which were 
made by the Commission’s economic staff from data taken 
from respondent’s invoice records of business transacted 
in 1951. To conserve time and expense, testimony and 
other evidence were taken in this proceeding only in New 
York, Washington, D. C., Dallas, San Antonio and Houston. 
For the same reason tabulations and computations were 
limited to data pertaining to selected cities, and only such 
portion of that data as relates to transactions in the trade 
areas of Dallas, San Antonio and Houston is shown here- 
in A comparison of sales discounts and rebates to re- 
spondent’s customers in these three areas is shown as 
follows: 


1 Included in the complete tabulation are data of respondent’s 1951 trans- 
actions with wholesaler customers in the following other cities—Berkeley, 
Burbank, North Hollywood, Long Beach, Los Angeles, Lynwood, Oakland, 
Richmond, Sacramento, San Fernando, San Francisco and San Leandro, Cali- . 
fornia; Portland, Oregon; Salt Lake City, Utah; and Seattle and Spokane, 
Washington. 








_ COMPARISON OF SALES, DISCOUNTS AND REBATES GRANTED BY SORENSON 
TO WHOLESALER suSTORae IN a LOOALITIES DURING 


Discounts and Rebates 
Allowed on Sales 


Bales at 
Customer and Location Classification! List Price Amount Percent 


(1) (8) 
Dallas 


Ashby-Garrett Auto Supply $ 18.20 

Automotive Appliance Co. 27.55 

Carter Auto Supply 53.19 

Dave Crockett Supply Co. 199.49 $ 6.89 

Gates & Warner Auto Parts Co. 1,068.93 106.86 

Greater Dallas Automotive 119.88 10.66 

Henderson Auto Parts 1,842.70 182.18 451.65 

Leach Auto Supply 9,695.84 1,611.17 6,580.19 8,165.16 
Lenamond Auto Parts 528.89 52.46 — 528.89 
L. D. McCorkle Co. 19.45 — — 19.45 
MeMillen Auto Parts 1,595.91 206.14 470.54 1,126.37 
Motor Supply Co. Net 16.88 1,69 —_— 16.88 
National Auto Parts Exchange AD 8,510.24 441,29 8,889.03 121,21 
Terry Automotive Supply Net 6.96 _— — 6.96 


1 Key to Customer Classification: AD—Authorized Distributor, 
WD—Warehouse Distributor, 
Net—Non-Contract Customers. 





Discounts and Rebates 
Allowed on Bales Shipments 
Sales at Factory Warehouse 
Customer and Location Classification! List Price Amount Percent Amount Amount 


(1) (3) (4) (5) (6) (7) 
Houston 

Airline Auto Supply 8,493.01 438.65 12,56 8,309.63 183,38 
Al’s Auto Parts 8,508.74 439.17 3,840.41 168,33 
Althaus Motor Parts 2,467.21 244,74 ; 2,039.61 427.60 
Anchor Automotive Supply Co. 725,66 72.80 462.23 
Anderson Auto Supply 8382.65 33.27 . — 
Comet Automotive Supply Co. 2,805.91 279.84 $88.84 
Lester Battery & Electric Co, 90,69 ——— — 
Marlin Automotive Supply Co. 426,47 41.52 — 
Milam Supply Company 18,036,10 nee te 18,032.60 8.60 
E, J. Quade Auto Supply 177.54 14.38 83,88 143,66 
Schuman Auto Supply, Ine, 404,00 80.80 404.00 — 
Texas Parts and Supply Co., Ine, : 1,809,10 854.82 1,756.11 52.99 


San Antonio 


A. A. Auto Supply Co, 10,225,387 1,703.10 10,080.17 145.20 
Alamo Auto Electric & Brake Co, 4,287.63 845.99 4,287.63 — 

Bowen Auto Parts & Machine Co, 8,083,88 1,605.69 8,083.88 —— 

Chapman Auto Parts 8,144.65 1,147.26 7,709.60 435,15 
Colbath Auto Supply Co, 71,30 7.13 —_— 71,30 
Motor Machine & Parts Co. 8,103.80 614,27 3,074.80 29.00 
H. H, Roper Auto Parts 442,38 44.04 45.99 896.39 
Stille Auto Supply AD 2,568.47 255,74 2,528,66 89.81 


1 Key to Customer Classification; AD—Authorized Distributor, 
WD—Warehouse Distributor, 
Net—Non-Contract Oustomers, 
* $377.85 rebate allowed on redistribution to AD accounts. 
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92 9. The tabulation shows that the bulk of pur- 


| chases were factory-shipped. This is as would be 
expected. Respondent pays freight charges when any 
such shipment amounts to 100 pounds or more; ware- 
house distributors receive 20% discount on factory pur- 
chases, only 10% discount on warehouse shipments; au- 
thorized distributors purchasing $3,000 or more of re- 
spondent’s products annually receive performance quan- 
tity rebates on factory purchases, none on warehouse pur- 
chases. 


‘The tabulation shows no general controlling principle 
in respondent’s classification of customers. Although the 
Warehouse-Distributor contracts require a customer in 
that category to purchase $12,000 in parts annually, only 
one of eight warehouse distributors listed in the three 
cities met that requirement; one purchased as little as 
$404 worth of merchandise. Among the fourteen au- 
thorized distributors, eight exceeded the required annual 
purchases of $1,200 or more, and had a higher volume of 
purchases than some of the warehouse distributors in the 
same area. In each of the three cities the second-largest 
purchaser was an authorized distributor. 


10. Price differences are determined by the differences 
in discounts and rebates allowed respondent’s various 
customers, the net price of each customer being the dis- 
tributor list price shown in column (3) of the tabulation 
minus the discounts and rebates shown in column (4). 


In Dallas the warehouse distributor who made the larg- 
est purchases received discounts amounting to 16.62%; 
the authorized distributor who made the next largest pur- 
chases was given only 12.57% discount. In Houston a 
warehouse distributor whose total purchases amounted 
to only $1,809 enjoyed discounts of 19.61%, while the 
largest-buying authorized distributors, who bought $3,508 
worth of respondent’s merchandise, received but 12.52% 
discount. In San Antonio two customers purchased al- 
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most equal amounts— one, a warehouse distributor, on 
purchases of $8,083, received 19.86% discount, while the 
other, an authorized distributor whose purchases were 
$8,144, received 14.09% discount. The differentials in 
these three instances were 4.05%, 7.09% and 5.77% re- 
spectively, all favoring warehouse distributors. Other 
comparisons readily present themselves. Considering pur- 
chases amounting to $1,000 or more, discounts varied from 
9.88% to 16.62% in Dallas, from 9.92% to 19.89% in 
Houston, and from 9.96% to 19.86% in San Antonio,— 
differentials of 6.74%, 9.97% and 9.90% respectively. 


11. The economic effect of the price differences result- 
ing from respondent’s pricing, discount and rebate prac- 
tices has been and is to injure, destroy, prevent, and thus 
substantially to lessen competition. It was the testimony 
of many competing customers of respondent that their 
margin of profit is small, that they order from the factory 
whenever possible to save freight charges, and that they 


take advantage of the 2% cash discount as a matter of 
financial necessity because failure to do so would 
93 seriously impair profits. Obviously, if the taking 
or losing of a 2% cash discount is enough seriously 
to affect profits, cost differences varying up to 9.97% 
could be disastrous. 


There is evidence in the record that in some instances 
resale prices were reduced and custom gained because of 
such discounts. But the Commission and the courts have 
said that price reduction is but one form of competition. 
Additional services to customers, use of additional sales- 
men to call on customers, enlarged or improved facilities, 
all made possible by larger profits, may enable favored 
distributors to stay in business and prosper, at the expense 

of less-favored competitors. Net cost of merchandise pur- 
chased for resale is a major factor in determining margin 
of profit, and any preferential discount that can be ob- 
tained by any one of respondent’s wholesaler customers 
contributes materially to his ability to compete and to 








26 


sneceed in the resale of respondent’s products. This 
statement, supported by substantial, reliable, probative 
evidence in this proceeding, seems to be so simple and 
reasonable as to be axiomatic, and remains true even though 
the lower cost of acquisition may not be reflected in lower 
resale prices. 

12. No cost justification for price or discount and re- 
bate differentials was offered in this proceeding, nor was 
there any attempt on the part of the respondent to show 
that the lower prices to some customers were made to 
meet an equally low price offered to such purchasers by a 
competitor of respondent. 


ConcLUsIONS 


1. Respondent’s automotive products and supplies pur- 
chased by its wholesaler customers for resale are of like 


grade and quality. 


2. Respondent’s differing discounts and rebates result 
in substantially higher net purchase prices being paid by 
some customers who purchase respondent’s products for 
resale than are paid for such products by other competing 
customers. 


3. Respondent’s discriminatory prices, when reflected 
in the resale price of said products, enable favored dis- 
tributors to attract business away from non-favored dis- 
tributors, or force the non-favored distributors to resell at 
a substantially reduced profit; when respondent’s sug- 
gested resale prices are used, these discriminatory prices 
enable the favored distributors to resell said products at 
a substantially higher profit margin than that obtainable 
by the non-favored distributors, and thus render them 
financially able to compete more effectively than the non- 
favored distributors in such resale. 


4, The higher net purchase prices paid by some of the 
wholesaler purchasers of respondent’s products are such 





27 


as tend to, and do, injure, destroy or prevent com- 
94 petition between said purchasers and other whole- 
saler purchasers who purchase and competitively 
resell said products. 
5. The aforesaid discriminations in price constitute vio- 
lations of subsection (a) of Section 2 of the Clayton Act, 
as amended. Therefore, 


Ir Is Onperep that respondent P. Sorensen Manufactur- 
ing Co., Inc., a corporation, and its officers, representa- 
tives, agents and employees, directly or through any cor- 
porate or other device, in or in connection with the sale, 
for replacement purposes, of automotive products and 
supplies in commerce, as ‘‘commerce’’ is defined in the 
Clayton Act, do forthwith cease and desist from discrimi- 
nating, directly or indirectly, in the price of such auto- 
motive products and supplies of like grade and quality, 
by selling to any purchaser at net prices higher than the 
net prices charged any other purchaser who, in facet, 
competes in the resale and distribution of said products 
with the purchaser paying the higher price. 

J. Earn Cox 
J. Earl Cox, 
Hearing Examiner. 
February 2, 1956. 


157 Final Order 


Respondent, P. Sorensen Manufacturing Co., Inc, hav- 
ing filed on April 16, 1956, its appeal from the initial de- 
cision of the hearing examiner in this proceeding; and the 
matter having been heard by the Commission on briefs 
and oral argument; and the Commission having rendered 
its decision denying respondent’s appeal and adopting the 
initial decision as the decision of the Commission. 


Ir Is Onperep that respondent, P. Sorensen Manufac- 
turing Co., Inc., shall, within sixty (60) days.after service 
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upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form m 
which it has complied with the order to cease and desist 
eontained in said initial decision. 


By the Commission, Commissioner Mason dissenting in 
accordance with his views expressed in Docket 5913. 


! Rosert M. Parsisa 
eens) Robert M. Parrish, 
Secretary. 
Issvzp: June 29, 1956 


158 Opinion of the Commission 
By Gwynne, Chairman: 


This is an appeal by respondent from an initial deci- 
sion and an order under Section 2(a) of the amended 


Clayton Act. 

Respondent, a corporation, with its principal place of 
business in Woodside, New York, is engaged in the manu- 
facture, sale and distribution of automotive products and 
supplies, which are classified as follows: (a) ignition serv- 
ice parts, (b) carburetor parts and kits, and (c) cable, 
wire, and accessories. Shipments are made from the 
factory and also from warehouses located in various parts 
of the country including Dallas, Texas. 


Respondent sells to customers who may be classified in 
accordance with their contracts or arrangements with re- 
spondent as follows: (1) warehouse distributors, (2) au- 
thorized distributors, (3) customers operating under a 
special distributors sales agreement, (4) customers op- 
erating under an authorized jobbers agreement, and (5) 

customers known as ‘‘net’’ buyers. 


For reasons set out in his initia] decision, the hearing 
examiner found substantial evidence as to price differen- 
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tials and resulting injury only as it affected the members 
of the first two groups. 


Evidence introduced related to respondent’s transactions 
for the year 1951 principally with wholesale customers in 
three Texas cities. The evidence shows that about 
159 50 of respondent’s customers operated under a - 
warehouse distributor’s sales agreement. Their 
total purchases amounted to from 25% to 30% of respond- 
ent’s products sold in the domestic market. Under the 
terms of this written contract, the customers agreed to 
(1) maintain adequate stock of all Sorensen lines based 
upon minimum annual purchases of $12,000 net, and (2) to 
dispose of more than 50% of such purchases to Sorensen 
approved jobbers. The contract bound respondent to pay 
20% discount off the current distributor’s prices on each 
factory purchase and 10% on each warehouse purchase. 


About 450 to 500 customers buying approximately 60% 
of respondent’s products operated under an authorized 
distributor’s agreement. This contract required the pur- 
chaser to actively promote the sale of respondent’s igni- 
tion parts line and to buy at least $1,200 worth of these 
parts annually. Respondent allowed him 2 10% discount 
and a “‘performance rebate’? of 3% if his accumulated 
annual purchases were between. $3,000 and $6,000, and 5% 
if such purchases were over $6,000. The 10% discount 
applies on all purchases, whether from factory or ware- 
house; the performance rebates apply only on purchases 
shipped from the factory although warehouse shipments 
are counted in computing total volume. Performance re- 
bates were granted at the end of each year by the issuance 
of merchandise credit applicable to future purchases. 


On all shipments from respondent’s factory of pur- 
chases amounting to 100 pounds or more, respondent paid 
the freight charges. All customers were allowed a cash 
discount of 2%, 10th prox. 
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The two classes of customers involved here, namely the 
warehouse distributors and the authorized distributors, 
compete with each other in the trade areas in which they 
mutually operate, which trade areas include the cities in 
‘which such wholesaler customers are located and the sur- 
rounding communities within a radius of from 25 to 75 
* miles. 

The initial decision contains a chart entitled, ‘‘Com- 
parison of Sales Discounts and Rebates Granted by 
Sorensen to Wholesale Customers in Specified Localities 
During the Year 1951.’’ The three cities are Dallas, 
Houston and San Antonio, all in Texas. These charts 
and others appearing in the record were prepared by a 
Commission accountant from the books and records of the 
respondent. 


160 For our purposes, the results of these tabulations 
of figures are sufficiently set out in the following 
statements in the initial decision: 


‘*The tabulation shows no general controlling principle 
in respondent’s classification of customers. Although the 
Warehouse-Distributor contracts require a customer in 
that category to purchase $12,000 in parts annually, only 
one of eight warehouse distributors listed in the three 
cities met that requirement; one purchased as little as 
$404 worth of merchandise. Among the fourteen au- 
thorized distributors, eight exceeded the required annual 
purchases of $1,200 or more, and had a higher volume of 
purchases than some of the warehouse distributors in the 
same area. In each of the three cities the second-largest 
purchaser was an authorized distributor. 


Price differences are determined by the differences in 
discounts and rebates allowed respondent’s various cus- 
tomers, the net price of each customer being the distrib- 
utor list price shown in column (3) of the tabulation minus 
the discounts and rebates shown in column (4). 
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‘‘In Dallas the warehouse distributor who made the 
largest purchases received discounts amounting to 16.62% ; 
the authorized distributor who made the next largest pur- 
chases was given only 12.57% discount. In Houston a 
warehouse distributor whose total purchases amounted to 
only $1,809 enjoyed discounts of 19.61%, while the largest- 
buying authorized distributor, who bought $3,508 worth 
of respondent’s merchandise, received but 12.52% dis- 
count. In San Antonio two customers purchased almost 
equal amounts—one, a warehouse distributor, on pur- 
chases of $8,083, received 19.86% discount, while the other, 
an authorized distributor whose purchases were $8,144, 
received 14.09% discount. The differentials in these three 
instances were 4.05%, 7.09% and 5.77% respectively, all 
favoring warehouse distributors. Other comparisons 
readily present themselves. Considering purchases 
amounting to $1,000 or more, discounts varied from 9.88% 
to 16.62% in Dallas, from 9.92% to 19.89% in Houston, and 
from 9.96% to 19.86% in San Antonio—differentials of 


6.74%, 9.97% and 9.90% respectively.”’ 


161 Respondent first argues that ‘‘the record does 

not contain reliable, probative and substantial evi- 
dence establishing the substantiality of injurious com- 
petitive effects, actual or reasonably probable, in the sec- 
ondary line of commerce.’’ 


Specifically, it urges that the tabulations and computa- 
tions purporting to show the percentage differences in net 
purchasing prices to the two groups are inadequate for 
such purpose. The reasoning on this point may be briefly 
summarized as follows: 


The products sold consisted of three distinct, different 
lines of products comprising more than 52 entirely differ- 
ent types, with different designs and functional uses and 
intended for different makes and models of motor ve- 
hicles; that many of the different types do not compete 
with each other; that the evidence does not show the 
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names and locations of any two purchasers who purchased 
the same type of automotive products of like grade and 
quality at different prices; that some of the differences 
depended upon whether the products were shipped from 
the factory or from a warehouse which was a choice at 
the option of the purchaser. 


It is, of course, true that the tabulations do not show 
the exact differentials on any particular type of automo- 
tive product, any particular purchase, or any particular 
shipment. The figures show averages arrived at from an 
extensive examination of the books and records of the 
corporation and by the application of the usual rules of 
accounting. All of the purchasers were engaged in sub- 
stantially the same line of endeavor, to wit, the buying 
and selling of such parts as the varying needs of their 
own customers might demand. This made necessary the 
stocking of many different items. To require the discount, 
rebate or price history of each separate item or a showing 
of its individual effect would carry us beyond the limita- 
tions of practical bookkeeping. The accountant, however, 
did make an examination of the respondent’s invoices to 
determine the particular types of products sold to the 
various wholesalers in the three Texas cities. The results 
indicate that a number of customers bought a substantial 
number of the same items. 


The general situation here is similar to that considered 
in the matter of Moog Industries, Inc., Docket 5723, where 
the Commission’s opinion said: 


‘‘Respondent’s customers do not purchase respondent’s 
products as individual items. They purchase them as part 
_ of a line designed to supply the needs of garages 
162 and others to whom the products are resold. The 
_ rebates were not granted on the basis of the individ- 
ual items purchased but on the basis of the total dollar 
purchases of a particular line. The price differentials in- 
volved did not arise from any difference in the grade or 
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quality of the products sold to different customers. In- 
stead they arose from varying rebates on an entire line.’’ 


Respondent next claims that even assuming that differ- 
ent net prices have been shown, the evidence is not suffi- 
' cient to establish the substantially of injury, either actual 
or reasonably probable, in the secondary line of commerce. 


It seems to be respondent’s view that the hearing exam- 
iner presumed injury from the mere finding of price differ- 
entials,—in other words, that he applied a per se doctrine 
of injury flowing automatically and certainly from price 
differences. 


We do not so construe the initial decisions. The initial 
decision, and also that of the Commission, is based on the 
evidence in the record, together with the inferences and 
conclusions which may properly be drawn thereform. 


No claim is made that the differences can be cost justi- 
fied or that they were due to lawful attempts to meet com- 
petition. The sole question at this point has to do with 
the sufficiency of the evidence to establish the reasonable 
probability of injury. 


Considerable evidence was introduced showing the gen- 
eral situation under which the wholesalers in the three 
Texas cities operated. In general they were small busi- 
nesses wholesaling automotive parts to garages, trucking 
companies, service stations, and sometimes to brokers. 
Their field of operation was relatively small, being con- 
fined to the city of their business location and a surround- 
ing area included within a radius of 25 to 75 miles. They 
sold over the counter, by telephone with accompanying 
delivery, or through outside salesmen, although, in some 
instances, not all of these methods of sale were utilized. 
A substantial proportion of the business consisted of over 
the counter transactions. They employed from one to 
seven salesmen and the volume of sales in 1951 for the 
different establishments varied from $7,000 to $250,000. © 
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163 The situation here is somewhat similar to that 
+ involved in the FTC v. Morton Salt Company (1948) 
334 U.S. 37. There, a number of stores, both small and 
large, were selling a single homogenous product, to wit, 
salt.° They were competing in a relatively small area under 
substantially the same conditions. There appeared to be 
eonsiderable evidence of actual injury in the record. 
Nevertheless, the competitive situation of the different 
retailers of salt was such as to lead Mr. Justice Black to 
make, in the majority opinion, the following statement: 


“Tt would greatly handicap effective enforcement of the 
Act to require testimony to show that which we believe to 
be self-evident, namely, that there is a ‘reasonable possi- 
bility’ that competition may be adversely affected by a 
practice under which manufacturers and producers sell 
their goods to some customers substantially cheaper than 
they sell like goods to the competitors of these customers. 
This showing in itself is sufficient to justify our conclusion 
that the Commission’s findings of injury to competition 
were adequately supported by evidence.”’ 


‘The late Mr. Justice Jackson dissented from the use 
of the word ‘‘possibility’’ instead of ‘‘probability’’. Speak- 
ing of the general competitive situation, he said: 


‘‘Even applying the stricter test of probability, I think 
the inference of adverse effect on competition is warranted 
by the facts as to the quota discounts. It is not merely 
probable but I think it is almost inevitable that the further 
ten-cent or fifteen-cent per case differential in net price 
of salt between the large number of small merchants and 
the small number of very large merchants, accelerates the 
trend of the former towards extinction and of the latter 
towards monopoly.’’ 


The validity of these observations is borne out by the 
experiences of the customers in this case as shown by their 
testimony. All were entitled to a 2% cash discount on 
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purchases from respondent and substantially all agreed 
that it was an important item in the conduct of their busi- 
nesses. They testified that wherever possible they arranged 
their affairs to get the advantage of-the discount. In regard 
to the 2%, various witnesses made statements in substance 
as follows: 


It is the difference of making a profit at the end of the 
year and not making a profit at the end of the year; it 
amounts to quite a bit of my net profit at the end of the 

year ; we need that 2%. We take that in buying from 
164. all manufacturers where they allow 2%; With that 

2%, we can pay the rent of the building; I have to 
have that to operate. 


The fact that the 2% involved a cash discount is not 
significant. Its importance lies in the opinion expressed 
by the witnesses that a wholesaler, who for any reason is 
required to pay 2% more for his products than his com- 
petitor, was at a disadvantage which reflected itself in the 
margin of his profit and in his financial success. If a 2% 
difference in the cost of a shipment is enough to create 
injury, then 9.97% would create even more injury. 


It also appears from the testimony that shipments from 
the factory required more time than shipments from a 
nearer warehouse. Nevertheless, the bulk of the purchases 
were factory shipped. Most customers arranged their 
buying schedules to take advantage of the condition that 
respondent paid the freight on shipments of 100 pounds or 
more. The average value of the 100 pound shipment was 
$173. As in the case of the 2% cash discount, many cus- 
tomer witnesses testified that they considered the money 
saved on freight charges was important to their business 
success. ? 

It also appears that respondent furnished suggested re- 


sale price lists. At least one witness indicated some de- 
parture from these suggested prices. He testified: ‘‘There 
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are variations, you make concessions to some of those 
prices at times * * *. Depends on the customer purchasing 
the product, you know, if you know the customer is buying 
that part somewhere else for possibly a little lower price, 
you will meet that price to try to keep his business; that 
happens.” 
Speaking of this evidence, the initial decision points out: 
| “But the Commission and the courts have said that price 
reduction is but one form of competition. Additional 
services to customers, use of additional salesmen to call 
on customers, enlarged or improved facilities, all made 
possible by larger profits, may enable favored distributors 
to stay in business and prosper, at the expense of less- 
favored competitors. Net cost of merchandise purchased 
for resale is a major factor in determining margin of 
profit, and any preferential discount that can be obtained 
| by any one of respondent’s wholesaler customers 
165 contributes materially to his ability to compete and 
| to succeed in the resale of respondent’s products. 
This statement, supported by substantial, reliable, proba- 
tive evidence in this proceeding, seems to be so simple and 
' yeasonable as to be axiomatic, and remains true even 
though the lower cost of acquisition may not be reflected 
in lower resale prices.”’ 


Finally, respondent urges that: 


| **The provisions of the order to cease and desist fail to 
meet the constitutional standards of definiteness and 
reasonableness required by due process of law under the 
Fifth Amendment to the Constitution of the United States 
and the enforcement of the order will constitute a denial 
of due process of law under said Amendment.’’ 


The order is as follows: 


‘‘Ty Is Onperep that respondent P. Sorensen Manufac- 
turing Co., Inc., a corporation, and its officers, representa- 
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tives, agents and employees, directly or through any cor- 
porate or other device, in or in connection with the sale, 
for replacement purposes, of automotive products and 
supplies in commerce, as ‘commerce’ is defined in the 
Clayton Act, do forthwith cease and desist from discrimi- 
nating, directly or indirectly, im the price of such auto- 
motive products and supplies of like grade and quality, by 
selling to any purchaser at net prices higher than the net 
prices charged any other purchaser who, in fact, competes 
in the resale and distribution of said products with the 
purchaser paying the higher price.’’ 


The order is similar to the one considered by the court 
in FTC v. Ruberoid Company (1952) 343 U.S. 470, and 
to the orders in the matter of E. Edelmann & Company, 
Docket 5770, and im other similar cases recently decided 
by the Commission. 


The findings, conclusions and order of the hearing ex- 
aminer are adopted as the findings, conclusions and order 
of the Commission. 

Respondent’s appeal is denied and it is directed that 
an order issue accordingly. 


’ Commissioner Mason dissented to the decision herein in 
accordance with his views expressed in Docket 5913. 


June 29, 1956 





170 Harry C. Sorensen 
was thereupon called as a witness for the Commission 
and, having been first duly sworn, testified as follows: 
Direct Examination by Mr. Schrup: 
Q. Mr. Sorensen, you have given your name and address 
to the court? A. Yes, I have. 
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Q. Are you an official of the respondent, P. Sorensen 
_ > Manufacturing Co., Inc.? A. I am the president. 
171 Q. And how long have you held that position, sir? 
r A. I should say about four years. 

Q. And prior to that, what was your position? A. I have 
been an official since the incorporation of the company in 
1929, of one sort or another. 

Q. Is that a New York corporation? A. Yes. 


'Q. Mr. Sorensen, I hand you this document which con- 
sists of 49 pages, is that right? A. That’s right. 

Q. I ask you to tell us what that is, please? A. This is 
the catalogue of our ignition parts line. It lists the various 
parts and the car guide application. 

Q. The products that you have listed in this catalogue, 

3 are they offered for sale by your company, and 
172 solely by your company? A. Yes, sir. 

! Q. And to what type of customer do you sell those 
parts? A. Mainly the automotive jobber. 

'Q. And, roughly, about how many customers do you 
have? A. I would say between 500 and 600 active accounts. 

Q. And those are all jobber accounts? A. They are all 
in the jobbing business, in one way or another. 

Q. And where are they located, in general? A. Very 
evenly distributed throughout the United States. 

— -Q. Does the Sorensen Manufacturing Co. Inc., maintain 
any warehouses? <A. Yes, we have nine or ten. 

Q. And will you tell us where they are located? A. 
Currently—they are listed right in here (indicating Com- 
mission’s Exhibit 1 for Identification). 


! Q. Mr. Sorensen, I hand you document marked 
173 ‘Commission’s Exhibit 2-A and -B. Will you kindly 

| .tell us what that is, please? A. This is our dis- 
tributor’s price sheet.. Do you want a listing of the ware- 
houses for the record? 
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Q. Yes, if you would, please. A. We maintain ware- 
house stocks in Atlanta, Georgia, Boston, Chicago, Cleve- 
land, Dallas, Kansas City, Los Angeles, Minneapolis, San 
Francisco and Seattle. 

Q. I take it the goods are manufactured by the P. 
Sorensen Manufacturing Co., Inc., in your general office 
and factory, and are shipped from there to the ware- 
houses for stocking purposes? <A. That’s right. 

Q. Now, on occasions on orders from customers for 
your merchandise, would there be any preference by the 
customer as to whether he would order directly from the 
factory, or order from the warehouse? A. It depends upon 
the individual customer. 

Q. What would be the occasion for ordering from the 
factory rather than the warehouse that would be located 
closer to the customer? A. In the case of a larger account, 
they are able to get more complete shipment for their needs 
by ordering directly from the factory. The small account 

located near a warehousing point would prefer to 
174 pick up as he needed, at the particular point. 

Q. The prices that are listed under the terminology 
‘‘Distributor net prices’? on Commission’s Exhibit 2-A 
and -B, those prices refer to the parts contained in Com- 
mission’s Exhibit 1 for identification? A. That’s right. 


Q. Mr. Sorensen, I hand the document marked as Com- 
mission’s Exhibit 3-A and -B. Will you kindly tell us 
what that is? A. That is a suggested re-sale price sheet 
for our customer. . 

Q. To whom do you furnish that, Commission’s Exhibit 
3-A and -B for identification? A. Any of our jobbers or 
distributors who request it. A request is not necessary 
when we have a revision in the price sheets. All of these 
sheets go forth to our accounts. And by ‘‘requesting it’’, 
I mean they request the number of copies of each suggested 
re-sale price sheet they require. 
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'Q. Now, does that, Commission’s Exhibit 3-A and -B 
for identification, also refer to the parts that are listed 
in Commission’s Exhibit 1 for identification? 

175 <A. That’s right. 


'Q. Mr. Sorensen, I hand you the document marked Com- 
mission’s Exhibit 4-A and 4B and will you kindly tell 
us what that is, please? A. A similar plan, that is, a 
suggested re-sale price sheet furnished for the convenience 
of the jobber. 

'Q. Do the prices on that sheet refer to the parts con- 
tained in Commission’s Exhibit 1 for identification? A. 
Yes. 

'Q. How does that differ from Commission’s Exhibit 
3-A and 3-B? A. When we finish up with these, I will be 
giad to tell you. 
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Q. Mr. Sorensen, I hand you a document marked for 


identification as Commission’s Exhibit 5-A and 5-B 
176 and ask you if you will kindly tell us what that is? 

A. That is also a suggested re-sale price sheet 
furnished for the convenience of the jobber. 

Q. Do the prices shown on Exhibit 5-A and -B refer to 
the parts listed in Commission’s Exhibit 1 for identifica- 
fion? A. Yes. 

'Q. Mr. Sorensen, I will hand you the document marked 
as Commission’s Exhibit 2-A and -B, being the blue-colored 
sheet, Commission’s Exhibit 3-A and 3-B, being the pink 
colored sheet, Commission’s Exhibit 4-A and 4-B, being the 
green colored sheet, and Commission’s Exhibit 5-A and 
5-B, being the yellow colored sheet. All those sheets as 
I understand it, are furnished by you to your customers? 
A. That’s right. 

-Q. Would you tell us, picking each of the four sheets, 
the blue, the pink, the green and the yellow, how they are 
used? A. The blue, Distributor’s pricesheet, is our selling 
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price less any possible discount. That is the sheet upon 
which we base our billing to the customer. The other 
sheets are purely for the use of the jobber. 

Q. The pink sheet, what type of customer is that in- 
tended for? A. The yellow sheet is generally used by the 

jobbers in his binder at the counter, and is used for 
177 over-the-counter sales. 

Q. You use the term ‘“‘jobber’’.. Do you mean 
the ‘‘distributor’’? A. When I say jobber, I am speaking 
of jobber and distributor as an interchangeable term. The 
yellow sheet is the over-the-counter price known as the 
dealer price. 

Q. And these are sales made by the jobber at retail? 
A. Well, I don’t know whether he makes it retail or whole- 
sale, but that is the price given to the man when he comes 
in, that is the dealer’s net price. The green sheet repre- 
sents a somewhat lower price designed to meet competition 
where the account maintains a stock of parts. In other 
words, the garage man is a stocking dealer, and he receives 
a slightly better price on his green sheet. 

The pink sheet is somewhat lower than the green sheet, 
for very large service station stocks. 

Q. And the blue sheet is the lowest of the buying prices 
of all, is that right, sir? A. That is our basis of selling. 
The blue sheet naturally would be lower. 

Q. Now, I just want to clarify that a little further. The 
yellow sheet, that provides for a list price? That is what 
is meant by that ‘‘List price’’, appearing on the yellow 
sheet? A. This sheet would be supplied to—let me put it 

this way: we show list prices on both the dealer and 
178 confidential sheet for the convenience of the garage 

man or the mechanic, to bill out the part at list price 
to the car owner. 

Q. Now, does Sorensen Mfg. Co., Inc., make any direct 
sales on the basis of these sheets, Commission’s Exhibits 
2-A and -B, 3-A and -B, 4A and -B and Commission’s 
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Exhibit 5-A and -B? Upon what event are the four ex- 
hibits—does Sorensen make direct sales to customers— 


Q. Do you make any sales direct to customers on the 
pink, green or yellow sheets? A. No. 

Q. The pink, green and yellow sheets, are sheets that 
are used by the distributor or jobber for the re-sale of 
Sorensen products? A. That is right. And all of these 
sheets conform to the current practice of our competition. 
_ 'Q. This catalogue, Commission’s Exhibit 1, was in effect 
during what years? A. This catalogue is only a couple 
of months old, but it is simply a revision of the previous 
one which has been in effect for the past two or three 

years. 
179 Hearing Examiner Cox: Do they all date from 
October 15th as the effective date? 

The Witness: That was the date of the revision of the 
catalogue, when the new revised catalogue of 1952 went 
out. 

Hearing Examiner Cox: So that this particular cata- 
logue and these prices have been effective only since 
October 15, 1952? A. Only insofar as a very limited 
number of new items may have been added, and a very 
limited number of older items may have been dropped. 
Substantially, it is the same thing, including the price 
structure. 


By Mr. Schrup: 


Q. You are referring now to Commission’s Exhibit for 
identification 2-A and -B, 3-A and -B, 4A and -B and 5-A 
and -B? A. That’s right. 

Q. Those prices are about substantially the same prices 
that were in effect for years prior to 1952? <A. Yes. 

Q. Mr. Sorensen, what percentage of sales of: the 
Sorensen Manufacturing Co., Inc., are embraced by your 
so-called ignition parts line or service parts line, as appears 
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in Commission’s Exhibit 1 for identification? A. As com- 
pared. to the battery, cable and carburetor? 
Q. Yes. What percentage of your sales are com- 
180 _ prised in the parts that are depicted in Commission’s 
Exhibit 1 for identification? Your overall sales, 
what percentage would be embraced by the ignition service 
parts? 


A. I would say that our ignition parts business as com- 
pared with the cable and wire and carburetor total, 
probably represents 75 to 80 per cent of our business. In 
other words, the other two lines that we carry, with us 
are secondary lines as far as volume is concerned. Is that 
what you meant? 

Q. That’s right. A. Yes. 


181 Q. I hand you a document entitled P. Sorensen 

Manufacturing Co. Inc, ‘‘Cable— Wire and 
Accessories’’, marked as Commission’s Exhibit 6 for 
identification, a pink colored pricelist marked 8-A and 
8-B for identification, a green colored pricelist marked as 
Commission’s Exhibit 9-A and -B for identification, and 
a yellow colored pricelist marked as Commission’s Ex- 
hibit 10-A and 10-B for identification. Would you kindly 
tell us what those documents are in that order, please? 
7-A and 7-B the blue colored list. A. Commission’s Ex- 
hibit 6 consists of our cable and wire catalogue, listing the 
various items that we supply in that line. 

Q. You make a similar use of Commission’s Exhibit 6 
as of Commission’s Exhibit 1 for identification? A. In 
the same manner. Commission’s Exhibit 7-A and 7-B 
represent our distributor’s prices, the true distributor’s 
price on cable and wire items. 

Commission’s Exhibit 8-A and 8-B represent our 
182 jobber’s net price on these same items. 9 and 9-B is 
our green confidential price sheet, and 10-A is our 
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yellow dealer price sheet on cable and wire items. That 
includes 10-B too. 

Q. Is the same use made of all of the series from Com- 
mission’s Exhibit 6 through 10-B, as is made of the series 
Commission’s Exhibit 1 through 5-B? A. That is right, 
in the same manner. 
es -e * 2 e * ° s * e 

Q. Referring to your cable, wire and accessories line, 
what percentage of your overall sales is embraced in that? 
A. Well, I gave the figure before at about 75 to 80 per 
cent of our business consisted of ignition parts. The 
balanee is split almost evenly between cable and wire and 
carburetors. 

Q. Those are all domestic sales? A. Yes, I am referring 
to domestic sales. 

Q. I hand you documents marked as Corimission’s 

| * Exhibit for identification 11, entitled ‘‘Sorensen, 
183 Carburetor Parts and kits’? and Commission’s 

_ Exhibit 12-A and -B for identification being the blue 
eolored sheet; 13-A and -B for identification, the pink 
eolored sheet; Commission’s Exhibit 14-A and -B for 
identification, being the green colored sheet; and the yellow 
eolored sheet, Commission’s Exhibit 15-A and -B for 
identification. Will you tell us what those documents are, 
in that order, please? A. Exhibit 11 consists of our car- 
buretor parts and kits catalogue. Commission’s Exhibit 
12-A and -B is our distributor’s net prices applying there- 
to; Commission’s Exhibit 13-A and B, is the jobber’s net 
prices, the pink sheet applying thereto; Commission’s 
Exhibit 14-A and B is our green confidential sheet apply- 
ing thereto; and Commission’s Exhibit 15-A and -B is our 
yellow dealer’s net price applying thereto. 

Q. Mr. Sorensen, is the same use made of Commission’s 
Exhibits 11, 12-A and B, 13-A and B, 14-A and B, 15-A 
and B, as is made with Commission’s Exhibits 1 to 5-B, 
and 6 to 10-B? A. Yes. I would just like to say this on 
the sales figures that you questioned me about before. 
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I don’t have those figures worked up in this manner. If 

you want that information I will be glad to supply it on 

request. The reason I mention that is because you men- 
tioned domestic sales as compared with exports. 

184 The carburetor line would be lower in volume 
than the domestic. 

Q. Do you do a substantial export business? A. Fairly 
substantial, yes. 

Q. What percentage of your domestic business would 
that be? A. Export, at times, runs 20 to 25 per cent of 
our total volume. 

Q. Now, taking a sample here which should be your last 
full year of business, 1951, what were your domestic gross 
dollar sales, domestically? A. 1951? About— 

Hearing Examiner Cox: Just a moment. Do you have 
those figures? 

The Witness: I don’t have them broken down. 

Hearing Examiner Cox: What you are giving us now 
is merely an estimate? 

The Witness: That’s right. ; 

Hearing Examiner Cox: Can you give us the exact 
figures? 

Mr. Schrup: Could we get an approximation now, since 
we are going to work out some accounting activities with 
the respondents, I understand? 

Hearing Examiner Cox: All right. 

A. 1951, domestic sales on all lines were approximately 
$1,300,000. . 
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185 Q. Mr. Sorensen, I hand you documents marked 

as Commission’s Exhibit 16 for identification, en- 
titled ‘““P. Sorensen Manufacturing Company, Inc. Author- 
ized Distributor Sales Agreement”. Would you identify © 
that document for us, please? A. May we go off the record 
for just a minute? 
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‘Q. Mr. Sorensen, I hand you the document marked for 
identification as Commission’s Exhibit 16, entitled 
‘*P. Sorensen Manufacturing Company, Inc., Authorized 
Distributor Sales Agreement.’’ Will you please tell us 
what that document is? A. This is the sales agreement 
upon which the majority of our business is done. It out- 
lines the terms to our authorized Sorensen distributor. 
And it has other general conditions. The majority of our 
business with the jobber is done on this basis. 

Q. When you say ‘‘the majority of your business’’, 
186 do you mean the majority number of your 

, customers? A. The majority of customers, and the 
majority of dollar volume. 

‘Q. About how many customers would hold an agree- 
ment such as is illustrated by Commission’s Exhibit 16 
for identification? A. At the present time, approximately 
450 and 500. 

'Q. For 1951, how many? A. About the same. 

‘Q. And about what percentage of your domestic sales 
would be sold to customers holding an agreement such 
as Commission’s Exhibit 16 for identification? A. The 
majority. 

Q. Would that be just about 50 per cent or 51 per cent, 
or— A. I cannot tell without referring to the figures but 
‘it would be, I would say, closer to 60 per cent than 50 per 
cent. 

‘Q. I show you, the document marked as Commission’s 
Exhibit 17 for identification entitled ‘‘P. Sorensen Manu- 
facturing Company, Inc., Warehouse Distributor Sales 
Agreement”’. Will you tell us what that document is, 


please? A. This is a sales agreement listing the terms . 


and policies which apply to a warehouse, a Sorensen ware- 
house distributor. 
Q.: About how many customers, sir, will you have hold- 
: ing an agreement such as Commission’s Exhibit 17 
187 for identification? A. Let’s say about 50. This is 
a figure that can be checked, anyway. 
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Q. And about how much of the domestic sales are made 


—withdrawn. 


Q. About what percentage of your domestic sales would 
be made to customers holding the agreement such as Com- 
mission’s Exhibit 17 for identification? A. Between 25 
and 30 per cent. 

Hearing Examiner Cox: I would like to say that if the 
respondent at any time wants to correct these figures which 
were given, it can be done. 

Mr. Schrup: As I stated before, arrangements are 
going to be made for the accountants to visit the plant 
of the Sorensen Company, and at that time actual figures 
will be taken. 


By Mr. Schrup: 

Q. Mr. Sorensen, referring to Commission’s Exhibit 16 
for identification, which is the Authorized Distributor 
Sales Agreement, when was that sales agreement in- 
augurated? A. This particular one as I recall, around 
1945, 1946. 

Q. And that has been in use’ continuously since then? 
A. That’s right. 

Q. And prior to that date, did you have a different type 

of agreement for such customers? A. A similar one. 
188 Q. Similar to the rebate provisions and so forth? 

A. I would have to refresh my memory on that. It 
was substantially the same. 

Q. But this agreement was in effect in 1951 and since? 
A. Yes. 

Q. Referring to Commission’s Exhibit 17 for identifica- 
tion, which is the warehouse distributor sales agreement, 
when did you inaugurate that? A. At the same time. 

Q. At the same time as Commission’s Exhibit 16 for 
identification? A. Right. 

Q. And that has been in force since then? A. That’s 

ight. 
+ Were there any changes prior to the time when Com- 
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mission’s Exhibit 17 for identification was inaugurated, 
prior agreement? A. No. On prior agreements, the same 
provisions took effect, but they were not formalized by 
any contract. 

| Q. Were they sort of verbal ee A. That’s 
right. 
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Q. I hand you a document marked for identifica- 
tion as Commission’s Exhibit 18, entitled ‘‘P. 
‘Sorensen Manufacturing Company, Inc., Special Dis- 
tributor Sales Agrement’’. Will you tell us what that is, 
please? A. This is a sales agreement under which a very 
small account who would not qualify for our usual 
authorized distributor sales agreement. 

_Q. Which is Commission’s Exhibit 16 for identification? 
A. Bight. May I qualify that? Im the hope of securing 
a required volume, to equalize his purchases with the 
authorized distributor. 

| Q. When was that document, Commission’s Exhibit 18 
for identification, inaugurated? A. At the same time as 
Commission’s Exhibit 16 and 17. 

Q. And about how many customers do you have that 
hold an agreement such as Commission’s Exhibit 18 for 
identification? A. A very small number. 

Q. Will you approximate, please? A. About 50 or 55. 

Q. I take it that the percentage of your domestic sales 
under Commission’s Exhibit 18 would be quite small? 
A. Yes, sir. 

Q. Now, referring to Commission’s Exhibits for 

. identification 16 and 17 and 18, are there any of 


190 your customers that would hold more than one of 
these agreements? A. No. 


'Q. I hand you a document marked Commission’s Exhibit - 
19-A, -B and -C, entitled ‘‘P. Sorensen Manufacturing 
Company, Inc., Authorized Jobber Agreement.’’ Will you 
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identify this, and also explain the significance of the pink, 
green and yellow covers, if you please? A. The colors in 
this case have no significance whatsoever. 

Q. Will you identify what is done with it by the color? 
A. This, Commission’s Exhibit 19-A, -B and -C, the 
Authorized Jobber Agreement, is a form which we supply 
to our warehouse distributors for his convenience in 
formalizing his terms of sale with his accounts. We do 
not make any sales on the basis of this agreement. 

Hearing Examiner Cox: That is issued in triplicate, I 
take it. 

The Witness: That’s right. 

By Mr. Schrup: 
Q. Now, this Exhibit, Commission’s Exhibit 19-A, 
191 -B and -C is furnished by the P. Sorensen Mannv- 
facturing Company, to customers holding the agree- 
ment which is illustrated by Commission’s Exhibit 17 for 
identification? A. That’s right. For their convenience. 

Q. Is there any such exhibit as illustrated by Commis- 
sion’s Exhibit 19-A, -B and -C for identification, furnished 
to any holder of Commission’s Exhibit 18 for identifica- 
tion? A. No. 

Q. Or to any holder of Commission’s Exhibit 16 for 
identification? A. No. 

Q. Now, with reference to Exhibit 19-A, that copy, the 
pink copy, what is done with that? A. The pink copy is 
the jobber’s copy, which is mailed to him. 

Q. And the green copy, 19-B? A. That is the dis- 
tributor copy, the distributor retains that copy. 

Q. And the yellow copy, which is Exhibit 19-C? A. The 
factory retains that copy. 

Q. That is the P. Sorensen Manufacturing Company, 
Inc., factory? A. That’s right. . 

Q. With reference to the factory copy, Commis- 
192  sion’s Exhibit 19-C for identification, about how 
many of those jobber agreements do you have on 
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file? A. I would have to check to find out, but the number | 
on file would not be too significant. 

| Q. How many would you say you had on file? A. I 
haven’t any idea. There are some warehouse distributors 
that religiously use this form so that the factory will know 
their accounts and be able to mail out catalogues to them 
directly, price sheets and that. And there are others who 
simply -ignore it, so for that purpose, the number of 
secounts would not be significant. 

' Q.' That file will be made available? A. I can check on 
the number that we have. There is no problem on that. 

Q. The accountants can check all that and get the 
accurate data? A. That’s right. 
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Q. Mr. Sorensen, I show you Commission’s Ex- 

|. hibit 20 for identification being entitled ‘‘P. Soren- 
sen Manufacturing Company, Inc., Authorized Rebuilder 
Sales. Agreement,’’ and also the document marked for 
identification as Commission’s Exhibit 21 entitled ‘‘P. 
Sorensen Manufacturing Company, Inc, Rebuilder 
Schedule on Carburetor Parts’’. Would you kindly tell 
us what those two documents are, please? A. Well, when 
you requested our various agreements, prices and so forth 
and so on, I didn’t know whether you would be interested 
- in this or not. This is a special pricelist for quantity 
purchases of bulk parts. 
' Q. Are you referring to Commission’s Exhibit 21? A. 
That’s right. And the C-20, this is the formal recognition 
of the issuance of these prices. In other words, this is a 
rebuilder’s schedule, meant for carburetor rebuilders who 
buy in fairly substantial quantities, in bulk. 
'Q You are referring to Commission’s Exhibit 21 and 
the pricelist? A. That’s right. 

_. .Q, Now, Exhibit 20, that is the agreement with 

194 the rebuilders furnished the products sold on the 
| basis of Commission Exhibit 217 A. That’s right. 
'Q. Now, Commission’s Exhibit 20 for identification, 
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when was this type of agreement inaugurated? A. I would 
say about the same time, about 1945 or 1946. 

Q. And about how many of those types of agreement 
do you have in force? A. I don’t recall the number. I 
would be glad to supply it to you. 

Q. Would it be a relatively small number? A. Yes. I 
would say in the neighborhood of 50 or-60. 

Q. And the sales that conform to this would be relatively 
small? A. Relatively small is right. Under 5 per cent. 

Hearing Examiner Cox: 5 per cent of what? 

The Witness: Of our total sales, domestic sales. Al 
the figures in here are domestic except if I am asked other- 
wise. 

Q. The documents marked for identification as Commis- 
sion’s Exhibits 1 through 21 refer only to domestic sales? © 
A. That’s right. 
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Q. Do the documents, Mr. Sorensen, which have 


been marked as Commission’s Exhibits 1 through 
21, show all the domestic sales of P. Sorensen Manufactur- 
ing Company, Inc., for the years 1950 and 19517 A. Yes. 
May I say something off the record? 
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The Witness: Yes. With the exception of a small 
amount of sales sold at the distributor’s net price sheet, as 
courtesy pick-up. 
By Mr. Schrup: 


Q. And who would those sales be made to, sir. A. It 
might be a jobber near one of our warehouses. Where we 
are not selling the account on any one of our particular 
sales agreements, as a convenience, we might sell him a 
few items, a half dozen of some item or other, to help him 
out. And such sales are not on any contract represented 
here and are charged out as a courtesy sale at the blue dis- 
tributor’s net price sheet. There is only a small amcz=nt 
of this business. 








52 


Q. Are those sales subject to any rebate or voluntary 
discount? A. No. 


196 Q. Mr. Sorensen, does the P. Sorensen Manufac- 

! turing Co., Inc., enjoy a somewhat general distribu- 
tion of its products throughout the United States? A. 
Fairly general. 

Q. Are there any particular areas where the distribu- 
tion is heavier than in others, or is the distribution pretty 
well general throughout the country? A. It is fairly 
general. I would say a little weaker around North Texas 
and the Kansas Area before you get into Illinois. 
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204 William S. Opdyke 


was thereupon called as a witness for the Commission and, 
having been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Mayer: 


_ Q. Will you give your full name, please, sir? A. William 
S. Opdyke. 
| Q. What is your occupation, Mr. Opdyke? A. I am an 
accountant in the Federal Trade Commission. 
_ Q. How long have you been employed as an accountant 
by the Federal Trade Commission? A. Approximately 
eleven years with about two and one-half years’ military 
service. 
Q. And, generally, what does your work consist of 
205 with the Commission? <A. Conducting field in- 
vestigations concerning prices and costs, prepara- 
tion of tabulations and charts, writing memos, reports, and 
so forth. 
| Q. What is your educational background i in accounting? 
A I have a Bachelor and Master degree from South- 
eastern University in accounting, and I am a graduate of 
the Finance School of Wake Forest University. 
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Q. Have you prepared and assisted in the preparation 
of tabulations which have become matters of public record 
in other formal proceedings? <A. I have. 

Q. Were you present, Mr. Opdyke, at any time in the 
offices of P. Sorensen Manufacturing Company, Inc., the 
respondent in this matter? A. I was. 

Q. How much time was spent at the offices of the 
respondent? A. Three weeks, sir. 

Q. Generally, what books and records of the respondent 
were examined in the preparation of these tabulations 
which have been identified as Commission’s exhibits for 
identification 22-A, 22-B, and 22-C? <A. Accounts re- 
ceivable, ledger cards, invoices, debit and credit memo- 
randa, a few freight bills, cash books. That is about it. 

Q. Was this exhibit for identification prepared by 
206 you personally or under your direct supervision? 
A. It was. 

Q. And are you generally familiar with the record in 
this proceeding? A. I am. 

Q. Now, sir, directing your attention to Commission’s 
exhibit for identification No. 22-A headed “Comparison 
of Sales and Discount and Rebate to Customers in 
Specificed Localities During Year 1951,’’ and in particular 
to Column 1 headed ‘‘Customer and Location,”’ will you 
tell us the source or sources from which you gathered the 
information appearing in Column 1? A. The source was 
mainly the accounts receivable, ledger cards. Now as 
agreed between the attorneys for the respondent and the 
Commission, we had a choice there of about five states that 
were named in the previous hearing. However, I spent a 
few days going through, picking out certain customers 
in these five states previously named from the accounts 
receivable, ledger cards. 

Q. And the information appearing in Column 1 was 
taken from the accounts receivable, ledger cards, of the 
respondent? A. That is correct, yes, sir. 

Q. Now, directing your attention, Mr. Opdyke, to 
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Column 2 on Commission’s exhibit for identification No. 
22-A, headed ‘‘Classification,’’ would you describe 
207 the source or sources from which you gathered the 
information appearing in that column? <A. Each of 
the customers appearing on the exhibits, on the ledger 
card, was classified as to AD or WD, and so forth, and it 
was supported in a few instances by Mr. Sorensen. That 
is, an account may have changed during the year from 
AD to WD, and I obtained that information from him. 

Q. Now, directing your attention to Column 3 on Com- 
mission’s exhibit for identification No. 22-A, headed ‘‘Sales 
Less Returns and Allowances,’’ would you describe for 
us the source or sources from which you gathered the 
information appearing in that column? A. That was ob- 
tained from the accounts receivable ledger cards and sup- 
ported by the invoices. 

Q. Now, Mr. Opdyke, directing your attention to 
Columns 4 and 5 on Commission’s exhibit for identifica- 
tion No. 22-A, headed ‘‘Discounts and. Rebates Allowed on 


Sales,’? and Column 4 headed ‘‘Amonunt,’? and Column 5 
headed ‘‘Per Cent,’’ will you describe the source or sources 
from which you gathered the information appearing in 
Columns 4 and 5% A. Column 4 was obtained from the 
imvoices to the various customers plus credit memoranda, 
and Column 5 is merely the resulting per cent that Column 


: Column 5 is a pure computa- 


The Witness: That is right, yes, sir. 
208 By Mr. Mayer: 

Q. Now, sir, directing your attention to Column 6 on 
Commission’s Exhibit for identification 22-A, headed 
‘Rebates Allowed on Redistribution to AD Accounts,’’ 
will you describe the source or sources from which you 
gathered the information obtained in that column? A. 
From accounts receivable ledger cards, plus credit 
memoranda, 
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Q. Now, sir, directing your attention to Column 7 on 
Commission’s exhibit for identification No. 22-A, headed 
“Total Rebates and Discounts Allowed,’’ would you 
describe the source or sources from which’you gathered 
the information appearing in that column? <A. Both from 
the accounts receivable ledger cards plus credit memo- 
randa, and as will be noted, Column 7 is the total of Column 
4 plus Column 6. 

Q. Now, directing your attention to Column 8 on Com- 
mission’s exhibit for identification 22-A, headed ‘‘Net 
Proceeds,’’ will you describe the source or sources from 
which you gathered the information contained in Column 
8? A. Column 8 was obtained again from the accounts 
receivable ledger cards, and also is the result of Column 
7, having been subtracted from Column 3. 

Q. Now, Mr. Opdyke, would you explain Footnote 2 

which is indicated on Commission’s Exhibit 22-A 
209 as applying to Column 8? A. Net proceeds as 

appearing in Exhibit 22-A is before cash discounts 
and freight allowances. 

Q. Now, directing your attention to Commission’s ex- 
hibit for identification No. 22-B and 22-C, with relation to 
the various columns and their headings being identical 
to those contained in Commission’s exhibit for identifica- 
tion 22-A, would you describe the source or sources from 
which the material was gathered as it appears in the 
columns on Commission’s exhibit for identification Nos. 
22-B and 22-C? Would they be the same as just given for 
the columns appearing on Commission’s exhibit for 
identification 22-A% A. Yes, they would be. . 

Mr. Mayer: At this time, Mr. Examiner, we should like 
to offer into evidence Commission’s exhibit for identifica- 
tion 22-A, 22-B and 22-C. 

Mr. Flanagan: We would hke to cross-examine the 
witness before making our objections, Your Honor. 

Hearing Examiner Cox: You may. 
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Cross-Examination 
By Mr. Flanagan: 

'Q. How many other members of the accountant staff of 
the Federal Trade Commission were with you while you 
were at the offices of the respondent, Mr. Opdyke, during 
this period of time that you testified to? A. One other, 

sir. 
210 Q. One other? A. Yes. 

| Q. And you were there about three weeks? A. 
Yes, sir. 

Q. How many total documents would you say that you 
examined during that period of time in compiling the 
figures? A. Well, I don’t know the exact amount. I would 
roughly say in the neighborhood of 2500 to 3000. 

Q. And these exhibits, 22-A, 22-B, and 22-C are the 
totals for the year 1951, is that correct? A. That is correct, 
with the exception that in a few cases there is a contract 
year. In other words, the majority of them were calendar 
year 1951, and in a few cases it is the contract year. 

'Q. But, in any event, it is the period of a year? A. A 
twelve-month period, that is right. 

Q. Does Sorensen have a rebate schedule, or did he 
have during this period of time, 1951, have any rebate 
schedule in effect? <A. Yes, sir. | 

Q. And was that a graduated scale depending on the 
amount purchased? <A. Yes. 

'Q. Was the rebate computed monthly or yearly, do you 

recall? A. Well, the rebate you are speaking of 
211 now, the discount was shown on the basis of the 

invoices, depending on his classification, whether 
Warehouse Distributor or Authorized Distributor. How- 
ever, the rebate that was given to certain AD accounts was 
based on his year of purchases. 

'Q. And your computations, Mr. Opdyke, are totals and 
make no effort to break down the sales into various items 
which P. Sorensen Manufacturing Company sold? A. No, 
sir. 
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Q. Do you have any knowledge of ,what are the major 
items that Sorensen Manufacturing Company sold? 


The Witness: Well, he has three main lines, as I recall: 
Ignition line, carburetor line, and cable and wire line. 

e * * ¥ * e * * td * 

Q. And did the invoices which you examined indicate 
what items were being sold of those three major lines? 
A. Yes, they did. 

Q. Do any of the records which you made indicate a 
breakdown of sales according to the three major lines 
which you have mentioned? A. I have certain work sheets 
supporting this summary as Exhibit No. 22 which would 

show that. 
212 Q. Well, could you look at those and tell me the 
breakdown of the first account on the first page of 
Exhibit 22-A, Bird Automotive Supply, Berkeley, Cali- 
fornia? 


218 The Witness: I can’t tell you of the total pur- 

chases how much were ignition, how much were wire 
and cable, no, sir. However, if I had the invoices I could, 
because it is set out. 


By Mr. Flanagan: 

Q. But from these exhibits, 22-A through 22-C, you 
cannot do it? A. No, sir. 

Q. Mr. Opdyke, in your examination of the books of the 
respondent, was there any change during the year in ques- 
tion, 1951, in the method of billing customers? I am 
speaking with reference to excise tax change in November, 
1951. A. Yes, there was. 

Q. And was there any change made? The excise 

219 tax went up from 5 to 8 per cent, is that right? A. 
Yes, sir. 

Q. And what change, if any, did the respondent make in 
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its method of billing as the result of that increase in the 
rate of manufacturer’s excise tax? A.I believe from 
November 1 on, whenever the new rate went into effect, 
there was a 3 per cent adjustment shown on the invoices 
for the excise tax on the items which were involved. 

Q. Did he handle it by giving the 10 per cent, for 
example, and then taking an additional 3 per cent of that 
figure as an increase in price? A. He took his old price 
list, that is, the one that bore the 5 per cent excise tax, 
totaled the items on the invoices, took 10 per cent off of 
them and then added the 3 per cent price increase on the 
remainder. In other words, he added the 3 per cent in- 
erease on, say, 90 per cent. 

'Q. Taking that into consideration, would not that have 
a bearing upon the percentage figure which is in Column 
5 on Exhibit 22-A for identification? A. Well, to a very 
minute degree, it probably would. 

Q. And that might be the basis for discrepancy in per- 
centage here, for example in Los Angeles, Day ‘‘N’’ Nite 
Auto Parts of 9.94, and the next one, Engine Rebuilding 
Corporation, of 9.95, and the following account of 9.99, 

might it not? A. It could very well be, yes. If one 
220 calculated the 100 per cent, yes. 

| Q. And that might be true of any number of the 
accounts shown here on Exhibits 22-A, 22-B, and 22-C for 
identification? A. With those small amounts in per cent, 
yes, sir. 

Hearing Examiner Cox: Do you have any idea how much 
variation might be due to that? 

The Witness: Well, Judge, as I said a little while ago, 
that existed only for two months, from the first of 
November to the end of December, and it was only on one 
of the three classes of products, and of course, some of the 
customers did not even buy that product. It was explained 
to me it was merely an arbitrary adjustment of the price 
list. In other words, until the new price list came out 
including the 8 per cent excise tax on their product this 
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3 per cent increase was put in, to raise the 5 per cent that 
existed on the old price list to 8 percent. 

Hearing Examiner Cox: You mentioned 9.94, 9.95, and 
9.99. The difference is very small and it might be true 
of them. — 

The Witness: Yes. 

Hearing Examiner Cox: I was wondering in cases like 
the first two items on the page where you have a difference 
between 10 and 9.93 per cent, whether it would account for 
that much variation. I am looking at the two top 

lines. 
221 The Witness: If I could have a minute I would 
be glad to look that up in the invoices. 

Hearing Examiner Cox: I would like to know. 

The Witness: All right, sir. Yes, in those three par- 
ticular customers that were mentioned, each had that 
3 per cent price increase for those months, and the per 
‘gent would vary, I mean naturally, on the amount pur- 
chased. 


Hearing Examiner Cox: That is all I have. Go ahead. 


By Mr. Flanagan: 


Q. Now, Mr. Opdyke, if the record showed that during 
the months of November and December any one account 
here on Exhibits 22-A, 22-B, and 22-C bought the biggest 
proportion of goods during those months, that would in- 
fluence the percentage figure in Column 5, would it not? 
A. Yes, it would. 

Q. And I believe you testified that that method of billing 
after the change in the excise tax rate was only applicable 
on one major line. Is that what I heard you testify? A. 
I believe that is correct. 

Q. And the fact that it was applicable om the one line 
and not applicable on the other two would have a bearing 
upon the percentage figure in Column 5 also, would it not? 
A. Yes, it would. 

Q. Just for my understanding, Mr. Opdyke, your Note 
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| 2, the net proceeds, the last column, Column 8, dis- 

222 regards any cash discount, 2 per cent cash discount? 
A. That is correct. 

Q. And the same answer would be true—I mean, you 
disregarded the 2 per cent cash discount in computing the 
percentage in Column 5? A. That is right, yes, sir. 

'Q. What discount were the warehouse distributors given 
under the contract of the respondent, do you recall, Mr. 
Opdyke? A. I believe that most of the WD’s received a 
20 per cent discount on all factory purchases on the face 
of the invoice, and 10 per cent discount on all warehouse 
purchases on the face of the invoice. 

Q. Now could the excise tax, the excise rate change, 
which we have previously discussed, which took place in 
November, account for a discrepancy such as appears on 
Long Beach, Parts Service Company, where they have a 
percentage figure in Column 5 of 19.77, and the Cottle 
Motor Supply, about the third or fourth down from there, 
in Los Angeles, where they have a figure of 19.78, could 
that excise tax rate change account for that difference? 
A. Yes, depending upon the purchases. 

Q. During the last two months, or the period of time of 
the year in which they were purchased? A. That is right. 

! Q. If I asked you the same question on the WD’s 
223 down the line there on the others on Exhibits 22-A, 

! 22-B, and 22-C would your answers be the same? 
A. On those small amounts of difference, yes. 

' Q That is what I mean. A. Yes. 

'Q. Could that excise tax differential account for a 
change such as in the McCulloch Auto Supply Company 
in San Francisco where your Column 5 shows 17.60? I 
mean, could that excise tax account for a difference between 
the Long Beach Parts Service of 19.77 and the McCulloch 
_ Auto Supply of 17.60, or a difference of approximately 
2.17% A. Yes, it could make that much difference, depend- 
ing upon the purchases. 

'Q. How many accounts did you examine in preparing 
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the proposed exhibits here, Mr. Opdyke? A. Slightly over 
100. 102, I believe. | 

Q. Is there any reason that you know of, Mr. Opdyke, 
for selecting the states that are portrayed on these ex- 
hibits as California, Oregon, Texas, Utah, and Washing- 
ton? <A. Well, to tell you the truth I selected these 
customers but I was limited to the states that were named 
in the hearing held back in December, I believe. I was 
asked to cut down the number, so I went through the 
various accounts receivable ledger cards and chose these 
certain accounts. 

__ Q. Are there other accounts in these states other 
224 than the ones listed on the exhibits here? A. Oh, 
yes. 

Q. Who selected the states in question that appear on 
these exhibits? A. Well, I believe that was an agreement 
selection made by the attorney for the Commission and 
possibly yourself, I don’t know. It was done at the hear- 


ings. 1 wasn't in on that. 


Q. Mr. Opdyke, your instructions were to make an 
examination of the states that appear on Exhibits 22-A, 
22-B, and 22-C, is that correct? A. To a point, yes, sir. 

Q. Were you instructed to make an examination of any 
\\, other states? A. Well, in the record I believe there were 

-\ five states named. I believe in addition to these we had 
‘some in Dllinois and Georgia, or thereabouts. I have a 
penciled list here of the first run-through of. the accounts 
‘receivable ledger cards I made. I showed it to Mr. 
/ Sorensen, and he said, ‘“‘Is it necessary to take off all 
/ this??? 

225 I said, well, I would be glad to cut it down some- 
what, which I did. 

Q. Did you examine any accounts in Illinois? A. I saw 
the ledger cards. I did not take anything off, no, sir, 
I got the names of the customers and total sales for 
the year, or something like that, but nothing else. 
e * * 6 e e e 2 
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Redirect Examination 
By Mr. Mayer: 


Q. Mr. Opdyke, in the handling of these accounts and 
in relation of the excise sales tax increase, was each account 
handled the same as far as the excise tax imcrease was 
concerned? A. In the accounts I took off, yes, sir. 

'Q. Now, directing your attention to Los Angeles, Cali- 
fornia, which shows the Cottle Motor Supply account which 
has been mentioned and the discounts and rebates allowed, 
19.78 per cent, and the National Parts Company account 
in Los Angeles, California, would the excise tax increase 
in November account for the difference between 0 

and 19.78 per cent in those two accounts? 
226 <A. I don’t believe so, no. 

Q. All right, sir. Now, in selecting, Mr. Opdyke, 
the accounts in these various cities, for example Los 
Angeles and San Francisco, were all the accounts listed in 
those cities selected? A. To the best of my knowledge 
all the live ones were, yes, from the accounts receivable 
ledger card. 

| Hearing Examiner Cox: That is true in connection with 
each city? 

The Witness: Yes, sir. 

s s * s @ a . & = e 
227 Recross-Examination 
By Mr. Flanagan: 

228 Q. Mr. Opdyke, calling your attention to the Cottle 

Motor Supply and National Parts Company on 
Exhibit 22-A, which was just brought to your attention 
by Mr. Schrup— 
o * e es e o 2 * e & 
 Q. (continuing)—or Mr. Mayer, did the National Parts 
Company have a contract with the respondent? A. No, 
sir. 
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Q. And what type of contract did the Cottle Motor 
Supply Company have? A. It had a warehouse distributor 
contract. 

Q. Do you know whether the Cottle Motor Supply Com- 
pany carried in stock the goods of the respondent Sorensen 
Manufacturing Company? A. Well, I imagine it had a 
small amount. 


Q. Do you know whether any of these customers carried 
the stock of goods of Sorensen Manufacturing Company? 


The Witness: No. 


Hearing Examiner Cox: I can see the basis for 
this objection. I think there is a hiatus in the proof. 
I don’t like to jump to conclusions. These people had a 
contract and I believe ordinarily it is human nature for 
people to live up to their contract. I have a bunch of 
figures here and I suppose I will be asked to compare the 
discounts allowed to various ones of these customers and 
I suppose I have to come to some conclusion that the 
various customers handled the same general line of goods, 
not that they sold the same three-quarter-inch bolt on the 
same day or bought it on the same day, but in general, they 
handled the same lines of the respondent’s products. I 
don’t know whether one of them limited his purchases to 
ignition parts or wire cables or carburetor parts, or 
whether he bought all of them. I do not like to make any 
assumption, but the invoices have been available and some 
conclusion must have been reached some time and some 
note taken as to whether these people handled the 
230 same or like products. I should think there ought 
to be something in the record, either before this is 
admitted or the exhibit deleted from the record later, which 
I hate to do. 
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It seems to me this is a matter on which, after an 
examination of the invoices, an agreement could be reached 
by counsel. It is a matter in dispute. I think the ob- 
jection is based on the fact there is nothing to show it 
at this time, the way I understand it. I think counsel could 
get together and work something out, or show some 
physical invoices to show these various dealers did 
handle like products. 


| & s & s ® & cd e * 

‘Hearing Examiner Cox: Is there any more testimony 
with reference to the admission of Commission’s Exhibits 
22-A, 22-B, and 22-C? 


Mr. Mayer: We have nothing further to offer, Mr. 
Examiner, in support of the exhibits. Did you rule on 
the offer? 

| Hearing Examiner Cox: No, sir. That is the 
231 the reason I asked the question first. I don’t ordi- 


narily rule until the evidence in support of the 
exhibit isin. It is my opinion at this time that there isn’t 
enough evidence in the record to justify the admission of 
these exhibits at this time and they will not be admitted in 
evidence now. If further evidence is adduced that indi- 
cates it has a meaning in the case I will be glad to admit it. 
To all of which you may have an exception. 
® s e s a e e 
21 William S. Opdyke 
was thereupon recalled as a witness for the Commission 
and, having been previously sworn, testified as follows: 

Further Direct Examination 

By Mr. Schrup: 


'Q. Mr. Opdyke, you are the same Mr. Opdyke who was 
Commission counsel’s witness in a previous hearing on 
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this matter of October 23, 1953, in Washington, D. C.? 
A. I am. 

Q. And at that time you gave testimony with relation 
to the exhibit marked for identification as Commission’s 
Exhibit 22-A, -B, and -C? <A. Yes, sir. 

Q. Since that time, have you prepared some further 

tabulations? A. I have. 
252 Q. Some of which have been previously marked 
for identification here this morning? A. Yes, sir. 

Q. Mr. Opdyke, I hand you the document that has been 
identified as Commission’s Exhibit No. 23. Was this docn- 
ment prepared by you or directly under your supervision? 
A. It was. 

Q. Directing your attention to the document, and the first 
column of the document, entitled ‘‘Customer Location,’’ 
would you explain the meaning of that column and the 
mames underneath it? A. The column one, ‘‘Customer and 
Location,’ shows all of the customers to which P. Sorensen 
Manufacturing Company sold products to during the year 
1951. There are three cities that were selected in the 
State of Texas, namely, Dallas, Houston, and San Antonio. 
These are listed below as the customers appearing in 
column one. 

Q. Directing your attention to column two, entitled 
‘‘Classification,’’ would you tell us what the symbols under- 
neath that column mean? A. In column two, an AD ac- 
count, for example, is the Sorensen classification of this 
type of customer, meaning authorized distributor. A 
WD is warehouse distributor, and a net account, for the 
most part, small accounts so classified by the manufacturer, 

Sorensen. 
253 Q. Mr. Opdyke, directing your attention to the 
next three columns numbered 3, 4, and 5 under the 
general heading of ‘‘Sales Less Returns and Allowances,”’ 
will you explain what the figures mean under those three 
columns with relation to each other? After that, would 
you take up the footnotes thereon and explain what the 
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footnotes mean? <A. Well, first, column three shows the 
total purchases for the twelve months of the year 1951 by 
each of the customers in these three cities in Texas. Col- 
umn two shows the purchases purchased during the latter 
two months of the year ’51, that is, from November lst 
through December 31st except where noted in the footnote. 

‘Column five shows the previous ten months of that year, 
from January 1st through October 31st, 1951. 

|The purpose of this was to show the effect of an arbi- 
trary adjustment made in the price to customers during 
the year 1951. Prior to November ist there appeared in 
the price list of P. Sorensen Manufacturing Company, a 
5' percent excise tax. On November Ist that was raised to 
8 percent. Before a new price list was printed, a 3 percent 
excise tax adjustment was made on the face of the invoice— 

'Q. Made by whom, sir? A. Made by P. Sorensen Man- 
ufacturing Company. (Continuing)—to show, or rather 

| to increase the excise from 5 to 8 percent. 
254 Now it will be noted there are several footnotes 

| in columns three and four. Footnote 1 refers to 
column four, the two-month period, November 1st through 
December 31st, which includes this 3 percent excise tax 
adjustment. Footnote 2, the ten months prior to that, 
excindes the 3 percent excise tax adjustment. 

‘It will be noted there are two other footnotes, namely, 
three and four. Footnote 3 merely shows that this par- 
ticular customer was on @ contract year basis, such as 
April 11, 1951, through April 10, 1952, and includes excise 
tax adjustment. November 14 through February 1. Now 
this period was the only invoices that showed any such 


‘Footnote 4, contract year April 19 of °51 to April 18 
of 52, melusive, includes the excise tax adjustment. No- 
vember 13, 51, through February 14, ’52. | . 

In other words, the invoices for these customers in- 
eluded 3 percent excise tax during that period. 
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Mr. Cassedy: If I may interrupt just for one minor 
point. The witness used the term ‘‘arbitrary.”’ 

Mr. Schrup: I was going to come to that. 

Mr. Cassedy: May I make an objection to that term? 

Hearing Examiner Cox: Do you want to use some other 
term? 

Mr. Schrup: I do not think there is any special sig- 

nificance attached to the word ‘‘arbitrary.”’ 
2595 The Witness: No. 
Hearing Examiner Cox: That is the way I under- 

stood it. 

Mr. Cassedy: I wanted to make it clear. 

Hearing Examiner Cox: The record may show Mr. 
Cassedy’s statement. : 


By Mr. Schrup: 


Q. Directing your attention, sir, to the next three col- 
umns on Commission’s Exhibit 23 for identification, being 
columns six, seven and eight under the heading ‘‘Discounts 
and Rebates Allowed on Sales,’’ would you again explain 
for us the meaning of each one of those columns and the — 
figures therein? A. Yes, sir. Column six is the total dis- 
count and rebate allowed on the total purchases appearing 
under column three. In other words, the $5.39 was the 
total discount and rebate allowed to Dave Crockett Supply 
Company on its total purchases of $199.49. 

Column seven is the discount and rebate allowed on the 
purchases appearing in column four for the last two months 
of the year 1951. 

Column eight is the discount and rebate allowed on pur- 
chases for the first ten months of the year 1951 and refers 
to column five, that is, the purchases appearing in column 

five. 
256 Q. Sir, directing your attention to the last three 
columns on Commission’s Exhibit 23 for identifica- 
tion, being numbers nine, ten and eleven under the general 
heading of ‘‘Discounts and Rebates Allowed on Sales,’’ 
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would you again explain the significance of those three 
columns and the figures therein and their relation to each 
other? A. Column nine is the total percent, that is, the 
ratio of $5.39 to the total purchases for the year of $199.49. 

Column ten is the percent that column four is of the total 
purchases for the last two months of 1951. 

Column eleven is the percent that column eight is of 

column five for the first ten months of the year 1951. 

|Hearing Examiner Cox: Will you read the witness what 
he said with reference to the other column? I think he 
wants to change that. 


' (The answer was read by the reporter.) 


‘The Witness: Column ten is the percent that column 
seven, that is, the discounts and rebates appearing in col- 
umn seven, is of column four, the total purchases of the 
last two months of 51. 

| Hearing Examiner Cox: Will you strike out the former 
statement, then, of the witness reference to column ten? 


The Witness: Thank you, sir. 
Hearing Examiner Cox: Let the record show that 
257 ~—=—«‘the last statement supersedes the previous statement 
i of the witness to the meaning of column ten. 


By Mr. Schrup: 


'Q. Mr. Opdyke, in the preparation of Commission’s Ex- 
hibit for identification No. 23, would you please tell us what 
data was used? A. Well, first it was based on the original 
invoices as procured from P. Sorensen Manufacturing Com- 
pany for the year 1951. It refers to the customers that 
appear on Exhibit 22-A through -C. 

Now, it will be noted that all of the customers on 22, on 
Exhibit 22, do not appear here. The reason for that is 
those customers had no excise tax adjustment on them. - 

'Q. Mr. Opdyke, I will hand you the document that has 
been marked for identification as Commission’s Exhibit 
No. 24. Would you tell us what that exhibit reflects? A. 
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This exhibit shows the total cards used and the total 
ecards not used, each card representing a particular type 
of automotive part purchased by customers in the three 
cities, San Antonio, Houston and Dallas, Texas, during the 
year "ol. 

It was requested in the last hearing that we show com- 
petition, that is, show the customers in each city purchasing 
like parts. I worked up this little tabulation showmg— 
well, first we took off all the parts and items listed on all 

of the invoices in Exhibit 22 and from that we came 
258 up with the following— 

Mr. Cassedy: May I interrupt, Mr. Opdyke? I 
am sorry, but you started out with a preliminary statement 
that I think you would like to correct; that these cards 
would show competition between the customers. I object 
to the characterization of the witness. 

Mr. Schrup: I think it was an unfortunate use of terms. 

Hearing Examiner Cox: Well, terms may be disregarded 


so far as reference to competition is concerned. 


By Mr. Schrup: 

Q. Mr. Opdyke, the cards that you mentioned as being 
prepared in connection with Commission’s Exhibit 24 for 
identification were prepared from what data? A. They 
were prepared from the invoices appearing on the exhibits 
for the year ’51 for the customers in the three cities in 
Texas. : 

Q. Would you direct your attention to the statement on 
Commission’s Exhibit 24 under San Antonio, Texas, and 
the figures reflected therein as carried ont and extended 
across the page and explain to us what those figures mean? 
A. In the total column for San Antonio, Texas, there were 
303 different cards used, each card representing a different 
item that was purchased by the various customers in the 

city of San Antonio, Texas. All of these items were 
259 not tabulated on the exhibit, 
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'We did, however, tabulate the items on which 
seven customers purchased a like item with the exception 
of one item purchased by four customers. These repre- 
sented 42 out of 303 different items purchased by customers 

' Likewise, a similar method was used in Houston and 
Dallas, the other two cities in Texas. 

'Q. Now with reference to Commission’s Exhibit 24 for 
identification, did you make a further breakdown of the 
figures that appear on that chart? A. Yes, sir, I did. 

| Q. I will show you the documents that have been marked 
for identification as Commission’s Exhibits 25-A, -B, -C, 
and -D, and I will direct your attention to the document 
marked for identification 25-A for the city of San Antonio, 
Texas. Will you tell us in sequence what the columns 
numbered 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12, on Com- 
mission’s Exhibit 25-A mean and what the figures therein 
reflect? A. This is a detail of Exhibit 24 for San Antonio, 
Texas. For example, this exhibit shows the 42 parts listed 
below. Column 1 shows the part numbers, column 2 the 
line, that is, ignition, carburetor or cable. Column 3 shows 
the actual description of each item. Column 4 shows the 
popularity rating. This is a rating, A and B, of popular 

| items appearing in the P. Sorensen Mannfacturing 
260 Company, Inc., distributors’ blue list. 

| Hearing Examiner Cox: Is that their rating? 
| The Witness: Yes, sir. It appears on the face of each 
list. 

_ Column 5 shows the table number that it was taken from. 
Column 6 shows the number of customers purchasing each 
item. Column 7 shows the total number of invoices that 
include all customers for each item— 

' Hearing Examiner Cox: When you say all customers, 
you mean all seven? 

The Witness: All seven, yes, sir. I mean one. customer 
may have seven, another may have twelve, and so on. 

In Column 8, 9, 10, 11, and 12, are invoices showing 
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the quantity purchased and appear as exhibits marked for 
identification later. 

Hearing Examiner Cox: I would like to ask a question 
with reference to that. 

Mr. Schrup: Certainly, sir. 

Hearing Examimer Cox: Column number 3, I do not 
understand all that terminology. You mention condenser 
in line 1 and then next you have set. What does that mean? 

The Witness: That is an ignition set. 

Mr. Schrup: Maybe we can clarify this a little better. 


By Mr. Schrup: 


261 Q. In Column 1, part number, is that the part 
number designated in the catalogues of P. Sorensen 
Mannfacturing Company? A. Yes, sir. 

Q. And in Column 2 under the term ‘‘Line,”’ is that the 
part number that appears under what is termed as the 
ignition line? A. The ignition catalogue, yes, sir. 

Q. And with reference to Column 3, under the word 
““Type,’’ is that the catalogue description of what the item 
ist A. That is right, yes, sir. 

Hearing Examiner Cox: That checks back to the cata- 
logue, then? : 

The Witness: Yes, sir, it does. 

Hearing Examiner Cox: All right. 


By Mr. Schrup: 


Q. Now directing your attention to Column 8 on Com- 
mission’s Exhibit 25-A for identification and the invoice 
number therein appearing, A 51038, is that the same 
invoice that has been identified this morning as Commis- 
sion’s Exhibit 29-A, -B, and -C, beimg an invoice from 
P. Sorensen Manufacturing Company, Inc., directed to 
Motor Machine and Parts Company, San Antonio, Texas, 
shipment date, 10/4/51, being numbered 51038? A. It 
is, sir. 
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262 Q. And directing your attention to Column 10 and 


| the designation in there of invoice number A 50484, 
is that the document that has been identified this morning 
as Commission’s Exhibit 31-A, -B, -C, and -D for identifica- 
tion, being an invoice from P. Sorensen Manufacturing 
Company, Inc., to Bowen Auto Parts and Machine Com- 
pany, Invoice 50484 and sequence? A. It is, sir. 

Q. And directing your attention to Column 11 on Com- 
mission’s Exhibit 25-A wherein the invoice number is 
designated as A 51452; I show you Commission’s Exhibit 
for identification 32-A, -B, and -C, being an invoice from 
P. Sorensen Manufacturing Company, Inc., to Alamo Auto 
Electric and Brake Company, San Antonio, Texas, ship- 
ment date, 10/15/51, No. 51452 and sequence. Is that the 
same invoice, sir? A. It is, sir. 

Q. Now directing your attention to Column 12 on Com- 
mission’s Exhibit 25-A for identification and the invoice 
number designated in there as A 52096, I show you Com- 
mission’s Exhibit for identification 33-A, -B, and -C, being 
an invoice from P. Sorensen Manufacturing Company, 
Inc., to A. A. Auto Supply Company, San Antonio, Texas, 
shipment date, 10/30/51, being invoice numbered 52096 and 
sequence. Is that the same invoice that was used in 

Commission’s Exhibit 25-A? A. It is, sir. 
263 Q. Mr. Opdyke, directing your attention to Com- 

mission’s Exhibit 25-B, -C, and -D for identification 
and the columns in said sheets numbered 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, and 13, on Commission’s Exhibit 25-B 
and -C and columns 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12, 
and Commission’s Exhibit 25-D, would the same explana- 
tion that you have given with reference to those numbered 
eolaumns on Commission’s Exhibit 25-A for identification 
apply to Commission’s Exhibits 25-B, -C, and -D and the 
numbered columns thereon? A. It would, sir. 

Q. On Commission’s Exhibit 25-B, you have a column 
numbered 13. Would there be any different explanation 
given for that colamn than would have been given for the 
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adjacent column 127 A. No, sir, it is just an additional 


Q. Mr. Opdyke, coming back now to Commission’s Ex- 
hibit 25-A, I believe I overlooked column 9 and the invoice 
designated as 51235. I show you the document that has 
been marked for identification as Commission’s Exhibit 

30-A, -B, -C, and -D, an invoice from P. Sorensen 
264 Manufacturing Company, Inc., directed to Chapman 

Auto Parts, San Antonio, Texas, shipment date, 
10/10/51, being numbered 51235 and sequence, and ask 
you if that is the same invoice that is reflected on column 
9 on Commission’s Exhibit 25-A for identification? <A. 
Yes, sir, it is. 

Q. Mr. Opdyke, I am directing your attention to column 
8 on Commission’s Exhibit for identification 25-B and 
the invoice No. 48399 appearing in column 8. I show you 
the document that has been marked for identification this 
morning as Commission’s Exhibit 34-A, -B, and -C, being 
an invoice from P. Sorensen Manufacturing Company, Inc., 
to Comet Automotive Supply Company, Houston, Texas, 
shipment date, 8/6/51, being numbered 48399 and sequence, 
and ask you if that is the same invoice that was used in 
preparing column 8 on Commission’s Exhibit 25-B? A. 
It was, sir. . 

Q. Directing your attention, Mr. Opdyke, to column 9 on 
Commission’s Exhibit 25-B for identification and the 
invoice No. 49438, I show you the document marked for 
identification this morning as Commission’s Exhibit 35-A, 
-B, -C, and -D, being an invoice from P. Sorensen Manv- 
facturing Company, Inc., to Airline Auto Supply Company, 
Houston, Texas, shipment date as of 9/1/51, numbered 
49438 and sequence, and ask you if that is the same invoice 

that was used in the preparation of column 9 in the 
265 preparation of Exhibit 25-B? A. It was. 
Q. Mr. Opdyke, directing your attention to the 
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Invoice number 49931 in column 10 of Commission’s Ex- 
hibit 25-B for identification, is that the same invoice which 
I hand you that has been marked for identification as Com- 
mission’s Exhibit 36-A and -B this morning, invoice No. 
49931? <A. Yes, sir, it is. 
|Q. Mr. Opdyke, directing your attention to column 11 of 
Commission’s Exhibit 25-B and invoice No. 49920, I show 
you the document that has been marked for identification 
this morning as Commission’s Exhibit 37-A, -B, -C, and -D, 
invoice No. 49920, is that the same invoice used in the 
preparation of column 11, Commission’s Exhibit 25-B for 
identification? A. Yes, sir, it is. 
| Q. I direct your attention again to column 12 in Com- 
mission’s Exhibit 25-B, invoice No. 50489, and I show you 
the document marked for identification this morning as 
Commission’s Exhibit 38-A, -B, -C, and -D, being invoice 
No. 50489, and ask you if that is the same invoice that 
was used for the preparation of column 12 in Commission’s 
Exhibit 25-B? <A. It is. 
Q Directing your attention to column 13 on Commis- 
sion’s Exhibit 25-B and invoice No. 51308, I direct your 
attention to the document marked for identification this 
morning as Commission’s Exhibit 39, invoice No. 
266 51308, and ask you if that is the same document 
| used in the preparation of column 13 of Commis- 
sion’s Exhibit 25-B for identification? <A. It is. 
| Hearing Examiner Cox: The testimony with reference 
to 25-B would be the same testimony in connection with 
25-C? : 
The Witness: Yes, sir, it would. 
- Hearing Examiner Cox: Because they are the same in- 
yoice number, the same column, the same city? 
The Witness: That is correct. 


By Mr. Schrup: 
_Q. Directing your attention now—in view of the last 
statement with reference to 25-C—to Commission’s Exhibit 
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25-D and the column 8, and invoice number therein desig- 
nated as 43569, I show you the document that has been 
marked for identification this morning as Commission’s 
Exhibit 40-A and -B, being invoice No. 43569 from P. 
Sorensen Manufacturing Company to National Auto Parts 
Exchange, Dallas, Texas, and ask you if that is the same 
invoice used in the preparation of column 8 in Commission’s 
Exhibit 25-D? <A. It was. 

Q. Directing your attention to column 9, Commission’s 
Exhibit 25-D and invoice therein appearing of 4066, I 
direct your attention to Commission’s Exhibit 41 for iden- 
tification, being an invoice numbered 4066, and ask you if 

this is the same invoice that was used in the prepara- 
267 tion of column 9 in Commission’s Exhibit 25-D? 
A. It is, sir. 

Q. And directing your attention to column 10 in Com- 
mission’s Exhibit 25-D for identification and the invoice 
number therein of 47314, and directing your attention to 
the document marked for identification this morning as 
42-A, -B, -C, being invoice No. 47314 from P. Sorensen Man- 
ufacturing Company, Inc., directed to Leach Auto Supply, 
Dallas, Texas, I ask you if that is the same invoice that 
was used in colamn 10 of Commission’s Exhibit 25-D? A. 
It is, sir. 

Q. Directing your attention to column 11 of Commis- 
sion’s Exhibit 25-D and the invoice number therein desig- 
nated as 47632, I hand you the document marked for 
identification this morning as Exhibit 43-A and -B, being 
invoice No. 47632, and ask you if that is the same invoice 
that was used in the preparation of column 11 of Commis- 
sion’s Exhibit 25-D? A. It is, sir. 

Q. Finally, I will direct your attention, Mr. Opdyke, to 
column 12, Commission’s Exhibit 25-D, and the invoice 
number therein designated as 50993. I will hand you in 
such connection Commisston’s Exhibit for identification 
44-A, -B, -C, and -D, being an invoice from P. Sorensen 
Manufacturing Company, Inc., to McMillen Auto Parts, 
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) Dallas, Texas, shipment date, 10/8/51, being invoice 
268 No. 50993 and numbered in sequence, and ask you 

i if that is the same invoice that was used in the 
preparation of column 12 on Commission’s Exhibit 25-D 
for identification? A. It is, sir. 


'Q. Mr. Opdyke, with reference to Commission’s Exhibits 
- for identification 23, 24, and 25, and the series 25-A, -B, -C, 
and -D, am I correct in my understanding that those docu- 
ments are based entirely on invoices submitted by P. 
Sorensen and Company to you? A. Yes, sir. 

Q. And are the originals of all those invoices upon which 
those documents are based present in the courtroom for 
inspection here today? A. They are in those boxes. 

‘Q. And the photostatic copies of the documents, being the 
invoices which we have identified here this morning from 
29-A through 44-D, inclusive, were those photostats pre- 
pared from the original invoices which are here in the 
room today? A. They were, sir. 


269 Q. And am I further correct in my understanding 
| that the original invoices here in the room today are 
all the invoices represented to you to have been issued by 
the P. Sorensen Manufacturing Company to each and 
every customer in the cities of Dallas, Houston, and San 
Antonio, Texas, during the year 1951? A. Yes, sir. 

Q. With reference to Commission’s Exhibits for identi- 
fication 26-A and -B, 27-A, -B, -C, -D, and E, and 28-A, 
B, C, and D, are these tabulations a further breakdown of 
exhibits that have been previously identified here this 
morning? A. Yes, sir, they are. 

'Q. What exhibits would they be? <A. 25-A, -B, -C, and 
a 

Q. Are related to what exhibits? A. They are related 
to 26-A and -B, 27-A, -B, -C, -D, and -E, and 28-A, -B, 
-C, and -D. 


; 
’ 
. 
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Q. Now, Mr. Opdyke, directing your attention to the 
documents that have been marked for identification as Com- 
mission’s Exhibits 26-A and -B, those documents are re- 
lated specifically to what prior exhibits marked for identi- 

fication? A. 26-A and -B refer to Exhibit 25-A. 
270 Q. Commission’s Exhibit for identification 26-A 

and -B is a further breakdown of Commission’s 
Exhibit 25-A, is that correct? A. That is correct. 

Q. Now, directing your attention to Commission’s Ex- 
hibit for identification 26-A, and the first column on this 
exhibit headed ‘‘Item Number,’ what do the designations 
under that term stand for? A. They are the items that 
appear on the invoices for the customers in the city of 
San Antonio, Texas. The same number appears in the 
Sorensen catalogue and distributor price list. 

Q. And the same number also appears on Commission’s 
Exhibit 25-A for identification? A. Yes, sir. 

Q. Now, directing your attention to the first item on 
Commission’s Exhibit 26-A for identification, and column 1 
designated ‘‘A-43,’’ would you explain the figures in each 
of the respective columns thereafter across the page and 
what they mean with relation to Part No. A-43, giving the 
name of the buyer and the information thereunder in each 
ease? A. The first part, A-43 on Exhibit 26-A, the second 
column shows that A. A. Auto Supply Company, located 
in San Antonio, Texas, had 13 invoices upon which Item 

A-43 appeared, dated between January 17 and De- 
271 cember 27,1951. Column 3 shows Alamo Auto Elec- 

tric Brake Company had four invoices dated between 
4/20 and 10/15, 1951, upon which Item A-43 appears. 

The next customer, Bowen Auto Parts and Machine 
Company, had eleven invoices between January 3 and 
December 31 upon which A-43 appears. 

The fourth customer, Chapman Auto Parts, had twelve 
invoices upon which A-43 appeared between the dates of 
April 26, 1951, and April 2, 1952. 
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I might mention this customer was on a contract here. 

Colbath, an auto supply company, the chart reflects that 
Item A-43 appeared on none of the invoices for this 
customer. 

Motor Machine and Parts Company had five invoices 
upon which A-43 appeared between the dates of April 11 
and December 4, 1951. 

H. H. Roper Auto Parts had two invoices upon which 
A+43 appeared, one invoice being dated January 25 and 
the other July 13, 1951. 

The last customer, Stille Auto Bop had four in- 
voices showing that A-43 was purchased between February 
21st and December 7, 1951. 

Q. Directing your attention again to these columns, the 
part No. A-43 in column 1 of Commission’s Exhibit 26-A, 
the figures thereafter following with reference to the in- 

voices do not convey the thought that only the item 
272 A-43 appeared on those invoices? A. No, sir. 

, Q. There were other part numbers on those in- 
voices? A. Yes, sir. 

Q. And the same explanation that you have now given 
us with reference to item No. A-43 in column 1 of Com- 
mission’s Exhibit 26-A and with reference to all the related 
figures to that item, would the same answer apply to all 
the other items numbered underneath A-43 appearing in 
column 1 on Commission’s Exhibit 26-A and the corre- 
sponding figures relating to each of said items? A. It 
would, sir. 

-Q Directing your attention, Mr. Opdyke, to Commis- 

sion’s Exhibit for identification 26-B, under the general 

heading ‘‘D-14 Condenser to Fit Delco-Remy,”’ is that a 

part number that appears in the P. Sorensen Manufacturing 
, Inc., catalogue? A. It is, sir. 

Q. Underneath that general heading, I note the names of 
jobbers, and underneath in each column certain figures. 
Would you tell us what those figures in each column mean? 
A. For this part D-14 it shows the invoice date and the 
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quantity purchased, that is, instead of showing the range, 
such as January through December, it would show each 
invoice individually, that is, the date and the quantities 

appearing upon each for each of the customers in 
273 ~—srtthe city of San Antonio, Texas. 

Q. Now, on Commission’s Exhibit 26-B for iden- 
tification, underneath the heading of ‘‘D-14, Condenser to 
Fit Delco-Remy,’’ there appears to be another breakdown 
relative to part ‘‘CK-22, Carburetor Repair Kit, Chev- 
rolet.”” Is that a part that appears in the P. Sorensen 
Manufacturing Company catalogue? A. It is, sir. 

Q. Would you explain to us the meaning of the columns 
and figures underneath that designation as appearing on 
Commission’s Exhibit 26-B, please? A. It shows that four 
customers in the city of San Antonio purchased this part. 
It also shows the date and the quantity purchased on 
each invoice, number of invoices, and the total quantity 
shipped. 

Q. Now, Mr. Opdyke, directing your attention to the 
documents that have been marked for identification as 
27-A through E for the city of Houston, Texas, and the 
documents that have been marked for identification as 28-A 
through D for the city of Dallas, Texas, with reference to 
column 1 of those exhibits, referring respectively to the 
cities of Houston and Dallas, would the same explanation 
apply that you have given with regard to column 1 of the 
chart relative to the city of San Antonio, Texas? <A. Yes, 
it would. 

Q. Now, with reference to the succeeding columns 
274 and the jobber purchasing names appearing in there 

on Exhibit 27-A through E for Houston, Texas, and 
Exhibit 28-A through D for Dallas, Texas, would the same 
explanations that you have given for the columns and 
the figures appearing therein in the column under the 
names of the various jobber purchasers on Exhibit 26-A 
for San Antonio, Texas, apply? A. They would, sir. 
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Q. Now, Mr. Opdyke, directing your attention to Com- 
mission’s Exhibit 27-D, and the terminology ‘‘VR-44, Volt- 
age Regulator, Ford,’’ is that a part designation for an 
item in the P. Sorensen Manufacturing Company cata- 
logue? A. It is, sir. | 

| Q. And with the reference to the designation on Com- 

mission’s Exhibit 27-E entitled ‘‘CG-105, Carburetor 
Gasket Pack, Ford,’’ is that also an item designated in 
the P. Sorensen Manufacturing Company catalogue? A. 
Iti is, sir. 

| Q. Now, directing your attention to Commission’s Ex- 
hiv 27-C for identification, and the item termed ‘‘D-14, 
Condenser to Fit Delco-Remy,’’ is that likewise a part 
designated in the P. Sorensen Company, Inc., catalogue? 
A. It is, sir. 

| Q. With reference to the explanation you have given us 
previously relative to Commission’s Exhibit 26-B and the 

| parts thereon designated as ‘‘D-14, Condenser to Fit 
275  Deleo-Remy,’’ and C-22, Carburetor Repair Kit, 
: Chevrolet,’? would the explanations you have given 
us relative to the figures on Chart 26-B with reference to 
those two items be similar to the explanation that was 
made as regards the figures on Commission’s Exhibit 27-C 
relative to ‘‘D-14, Condenser to Fit Deleo-Remy,’’ 26-D 
relative to ‘‘*VR-44, Voltage Regulator, Ford,’’ and Com- 
mission’s Exhibit 27-E relative to ‘‘CG-105, Carburetor 
Gasket Pack, Ford’’? A. It would, sir. 

QQ. Now, directing your attention to Commission’s Ex- 
- hibit 28-B and the part designation appearing thereon 
entitled, ‘‘D-14, Condenser to Fit Delco-Remy,’’ Commis- 
sion’s Exhibit 28-C and the part designation thereon en- 
titled ‘“VR-44, Voltage Regulator, G.M.,”? and Commis- 
sion’s Exhibit 28-D and the part thereon designated as 
*¢CG-22, Carburetor Repair Kit, Chevrolet,’’ and further 
on Commission’s Exhibit 28-D, part number ‘‘CG-105, 
Carburetor Gasket Pack, Ford,’’ are those all parts appear- 
ing in the P. Sorensen Company catalogue? <A. They 
are, sir. | 
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Q. Now, would the explanations that you have previ- 
ously given us on the previous exhibits for San Antonio 
and Houston relative to part numbers thereon designated 
likewise apply to the part numbers on these last numbered 
exhibits? A. Yes, sir. 

Q. That is, appearing on 28-B, -C and -D? A. 
276 §=6Yes, sir. 

Q. In order to shortcut this, Mr. Opdyke, with 
reference to all the exhibits that have. been identified here 
this morning which you have described as to the means 
and methods of preparation and as to the figures appear- 
ing therein, they are all based on the original invoices of 
the P. Sorensen Manufacturing Company which are here 
in the room today? A. They are. 

Mr. Schrup: At this time, Mr. Examiner please, while 
we are not in agreement with the prior objections inter- 
posed and the rulings of the Examiner made thereon with 
reference to our previous offer of Commission’s Exhibit 
22-A, -B, and -C for identification, we are now prepared 
on the basis of the testimony of Mr. Opdyke and the ex- 
hibits which have been described this morning to re-offer 
Commission’s Exhibit for identification 22-A, -B, -C, and 
in conjunction therewith to offer Commission’s Exhibits 
for identification 23 through 44-D, inclusive. 


Hearing Examiner Cox: Before we do anything further, 
I want to straighten up a couple of items which are in my 
mind with reference to some of these exhibits. . 

I would like Mr. Opdyke to refer to Commission’s 
277 ~=Exhibit for identification 23, and Commission’s Ex- 
hibit for identification 28-A. 

The Witness: Yes, sir. 

Hearing Examiner Cox: Take this Gates and Warner 
Company, which seems to have done a sizable amount of 
business with the respondent, in those invoices that repre- 
sent Gates and Warner purchases from the respondent, 
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you have testified that there were numerous items on the 
various invoices, including the items that you have spe- 
cifically referred to in these later exhibits. And then you 
indicate opposite the Gates and Warner name in Com- 
mission’s Exhibit 23 for identification that during the 
12-month period they were allowed a 9.95 discount and 
rebate. What I am wondering is, was the rebate allowed 
by the respondent to Gates and Warner uniform as to the 
items? I mean, on a given invoice did the same discount 
apply to all the items on that invoice? 

“The Witness: In this instance Gates and Warner ob- 
tained a 10 percent discount on the face of the invoice. 
It made no difference whether that was the ignition line 
or carburetor line or cable line, if that is what you mean. 

Hearing Examiner Cox: Yes. 

The Witness: Yes, the same discount applied to all 

three lines. 

! Hearing Examiner Cox: And the same discount 

278 applied to all purchases by Gates and Warner dur- 
ing that period? 

The Witness: Yes, sir. 

Hearing Examiner Cox: I gather from that, and from 
looking at Commission’s Exhibit 23 for identification, that 
the classification of customers as ‘‘AD’’ got the same dis- 
count all the way through? 

'.The Witness: They did, except that the discount on 
the face of the invoice was 10 percent. 

Hearing Examiner Cox: That is what I mean. 

The Witness: They did, however, qualify for an addi- 
tional rebate, as per the contract, if they bought in excess 
of $3,000, and so on. 

| Hearing Examiner Cox: Which explains the difference 
ictwoen columns 9 and 10, in some instances anyway, 
does it? 

The Witness: No, it explains the difference in rebates 
as between customers appearing in column 9. 
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Hearing Examiner Cox: I see. But all the AD’s were 
entitled to 10 percent with some additional bulk purchases, 
larger purchases? 

The Witness: Volume purchases over a certain amount, 
yes. 

Hearing Examiner Cox: The other question I had with 
relation to these exhibits—referring now to 28-A—on the 

Commission’s Exhibit 23 you show for Dallas, I 
279 think it is, nime customers of the respondent, and on 

Commission’s Exhibit 28-A you have spread across 
the top of the sheet, I think, twelve‘customers. Do we have 
any other data— 

Mr. Cassedy: Fourteen customers. 

Hearing Examiner Cox: Excuse me, fourteen customers. 

Is that right, nime on Commission’s Exhibit 23 for 
identification and fourteen on Commission’s Exhibit 28-A 
for identification? Do we have any data comparable to 
that shown on Commission’s Exhibit 23 with reference to 
these five customers who are Lsted on 28-A but not 
listed on Commission’s Exhibit 23? 

The Witness: No, sir. The only thing was my earlier 


| explanation that all the customers did not appear on 23, 


only those that had an excise tax adjustment appearing 
on any of the invoices. For example, Motor Supply on 
28-A, if you will note, they had two invoices in February, 
the earlier part of the year, before that adjustment came 
up. That was not reflected.. 

Hearing Examiner Cox: I am not much disturbed by 


Motor Supply. But the first one on page 28 is Ashby- 


Garrett. Do we have any data relative to them to indicate 
what allowances they were granted by the respondent? 
The Witness: Not on 23, no sir. 
Again I might say that these— 
280 Hearing Examiner Cox: Do we have it anywhere? 
The Witness: Yes, sir. On 22. 
Hearing Examiner Cox: On 22? 
The Witness: Yes, sir: 
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' Hearing Examiner Cox: So these are the five that are 
on 28-A that do not appear on Commission’s Exhibit 23 
do appear on Commission’s Exhibit 22? 

The Witmess: Yes. In other words, 28-A and 22 take 
care of all of them. 

Hearing Examiner Cox: I see. 

That is all the questions I have. 

| Now, Mr. Cassedy, I think you had something. 
e ° ° e ® ® ° e e * 

| Hearing Examiner Cox: These exhibits that have been 
offered this morning by counsel in support of the complaint 
will be admitted at this time, subject to a motion to strike 
after the respondent has had an opportunity to look them 
over carefully and study them and cross-examine. 


286 ‘William S. Opdyke 


was thereupon recalled as a witness for and on behalf 
of the Commission and, having been previously duly sworn, 


was examined and testified further as follows: 
Cross-Examination 
By Mr. Cassedy: 

'Q. Mr. Opdyke, do you have before you there the Com- 
mission’s Exhibits Nos. 16 and 17, which are the forms of 
the AD and WD accounts used by respondent? A. Yes, 
sir; I have them somewhere. ~ 

_Q. I will lend you mine, just to ask you a preliminary 
question. A. The contracts, sir? 

| Q. I wanted, as a preliminary leading to other questions, 
to have you state what the percentages of rebate or discount 
are, allowed on the AD account, from the exhibit. A. On 
the AD contract, a 10 per cent discount is allowed on the 
face of the invoice on all purchases, that is, either factory 
or warehouse, 

| However, in addition to that, if a purchaser buys over a 
certain amount, for instance in the contract: 
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287 **(a) If the net amount paid for all products 

-eovered by this agreement totals $3,000 to $5,999 
during the contract year, the manufacturer will extend a 
rebate of 3%. 


‘‘(b) If the net amount paid for all products covered 
by this agreement totals $6,000 or over, the manufacturer 
will extend a rebate of 5%. 

‘‘(¢) Rebates will be credited only on shipments made 
directly from the factory, Woodside, N. Y., although both 
factory and warehouse shipments will count towards the 
total volume required. 


‘¢(d) Rebates. will be allowed at the expiration of this 
contract by issuance of a merchandise credit applicable 
to future purchases.’’ 


Hearing Examiner Cox: Is there any reason why the 
reporter can’t copy into the record as the answer to that, 
the whole paragraph headed ‘‘Terms”’ out of the contract, 


AD contract? 

Mr. Cassedy: I would be glad if he would. 

Let the record show that you are copying from Commis- 
sion Exhibit 16. 


(The matter referred to is as follows:) 


“TERMS 


‘<1. The manufacturer will extend a discount of 10% 
on Sorensen Ignition Parts. This discount will 
288 appear on each invoice. 


‘‘2. The manufacturer will allow a cash discount 
of 2%—10th prox. 

«<3. As a further incentive to carry adequate stock and 
to promote the sale of Sorensen Ignition products in ex- 
cess of the minimum $1,200 amount agreed to, the manufac- 
turer offers the following performance rebates: 
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_ $*(a) If the net amount paid for all products covered — 
by this agreement totals $3,000 to $5,999 during the con- 
4ract year, the manufacturer will extend a rebate of 3%. 
-“(b) If the net amount paid for all products covered 
by this agreement totals $6,000 or over, the manufacturer 
will extend a rebate of 5%. 


“*(c) Rebates will be credited only on shipments made 
directly from the factory, Woodside, N. Y., although both 
factory and warehouse shipments will count towards the 
total volume required. 

*‘(d) Rebates will be allowed at the expiration of this 
contract by issuance of a merchandise credit applicable for 
future purchases. 


‘““GENERAL PROVISIONS 


| “(a) This agreement specifically refers to the Sorensen 
! Ignition Parts line as listed in the current catalog. 


289 However, an Authorized Sorensen Distributor who 
| also purchases the Sorensen Line of Carburetor Kits 
and Parts and/or the Sorensen Line of Wire, Cable Sets 
and Battery Cables will receive the 10% discount and 
performance rebate on such purchases and they will like- 
wise count towards total volume the same as an Ignition 
purchase. 


| (b) All discounts and terms referred to apply to the 
current distribution price sheet in effect at the time of 
each gale. 


- This contract is not to be construed as an agreement 
for exclusive distribution in any territory. 

‘This contract shall expire one year from the date 
signed, and is subject to renewal only on written consent 
of both parties. 

_ $¢(¢) The manufacturer will assume no responsibility 
for merchandise ordered but unable to be shipped because 
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of existing conditions. The manufacturer shall not be 
hable for any default or delay in connection with this 
agreement occasioned by fire, strikes, or other contingency 
beyond its control, including request or order of any gov- 
ernmental agency. 


“*(d) All invoices must be discounted on the 10th prox. 

No discount or rebate will be allowed unless complete 

settlement of the distribution account, per statement 

290 rendered, is received not later than the 15th of 

each month. If the distributor fails to comply with 

any of the terms and conditions set forth, he forfeits his 

rights to any and all privileges, discounts or rebates men- 
tioned in this agreement.”’ 


By Mr. Cassedy : 


Q. Now, Opdyke, before you get to the WD form, that 
is Commission Exhibit 17, I want to ask you if, in your 
examinations of the records of the respondent at the re- 
spondent’s office and based upon what you learned from 
that examination, if yon know what occurs in an AD 
account if the purchaser bought, for illustration, a total of 
$3,100 of respondent’s products during the year 1951 and 
received, say, 2,000 of that amount from respondent’s 
warehouse located at Dallas, Texas, and $1100 of it from 
the factory, how much discount would he get? A. He 
would get 10 per cent on the face of the invoice, on the 
entire 4100, and in addition to that he would get 3 per cent 
on the 1100 factory purchased. 

Q. Then he would not get the 3 per cent allowed by the 
AD contract on the 2,000 that he bought from the ware- 
house? A. That’s correct. 

Q. And, of course, Mr. Opdyke, regardless of the various 
illustrations that would apply in similar manner to any 

quantity of purchases above $3,000, as indicated by 
291 the terms of this contract, that is, 3 per cent between 

3,000 to 5,999, and 5 per cent over 6,000% A. Yes, 
sir, he would. 
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Q. In order to get that extra 3 per cent or 5 per cent, 
those purchases would have to be made from the factory? 
A. That is correct. 

I would like to correct one thing, Mr. Cassedy. 

Q. Go right ahead. A. You said $4100. 

Q. $3100. A. $3100 as illustration. 

Q. Yes. A. Now, that would be the gross amount? 

'Q. Yes; gross amount. <A. Well, then, the 3 per cent 
would only be given on the net amount. In other words, 
after the 10 per cent deduction on that 1100, or 1100 minus 
110, then 3 per cent would be given on the net billing. 

‘Hearing Examiner Cox: Let’s get that straight now. 

‘Mr. Cassedy’s illustration, I think, was that there were 
total purchases of 3100, of which 2,000 was bought from 
the warehouse and 1100 from the factory; isn’t that correct? 

‘Mr. Cassedy: Yes, but the gross is over 3,000. 

Hearing Examiner Cox: Yes. 


By Mr. Cassedy: 


292 Q. Now, the gross being over 3,000 would put 
him within the terms of the AD contract to receive 3 
per cent in addition to the 10? A. That’s right. 

Q. Stated another way, if he had bought all 3100 from 
the factory, he would receive, then, 10 plus 3 per cent on 
the total amount, under the terms of the contract? A. 
No, sir. He would get his 10 on the total amount, and 
3 on the remaining 90 per cent, or 3100 on his $310. 

Q But it would apply, as you have stated it, to the gross 
amount in that instance, wouldn't it? A. No. 

Q. I am not trying to misstate it. I am trying to state 
it in my words as I understand you to state it. A. He 
would get his 10 per cent off the face of the invoice on 
the $3100. In addition to that, he would be given a rebate 
of 3 per cent on the difference, or the 90 per cent, or $310 
from $3100. That is what the 3 per cent is predicated on, 
or the net amount, that is, net after the discount on the 
invoice. 
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Q. What you are saying, then, is, he would get 10 per 
cent off of the $3100, provided it was all bought from the | 
factory. Then he would get 3 per cent off of $2800; is that 

what you are saying? A. That’s right. | 
293 Q. It would be approximately 2800? A. Approx- 
imately. | 

Q. Take off 10 per cent of 3100, it would be $310 less? | 
A. Yes. 

Q. And the balance, he would get 3 per cent on it? A. 
He would get 3 per cent on $2,790. 

Q. All right. 

Now go back to my original illustration. If only $1100 
of the 3100 was bought from the factory, and 2,000 was 
bought from the warehouse, the purchaser would receive 
10 per cent on the entire $3100, would he not? A. That’s 
correct. 

Q. Then, the 3 per cent would be on what amount? A. 
On $990, or the difference between the 1100 factory pur- 
chases, minus the 110 that was given him on the face of 
the invoice, and the 3 per cent is figured on the net amount, 
that is, after the discount previously received. 

Q. Now, Mr. Opdyke, I direct your attention to Com- 
mission Exhibit 23. You have on that exhibit the names of 
a number of purchasers of respondent’s products at Dallas, 
Houston, and San Antonio. 

In the first group, that is, the Dallas purchasers, you 
have Gates & Warner Auto Parts, an AD account, National 
Auto Parts Exchange as an AD account, and Henderson 

Auto Parts as an AD account. Those three AD 
294 accounts are among the purchasers in Dallas; that 
is correct, isn’t it? A. That’s right; yes, sir. 

Q. On Commission Exhibit 23, columns 9, 10 and 11, for 
those three AD accounts you have the percentage of dis- 
counts and rebates allowed on sales for the twelve months 
of the year 1951, for the two months, November and Decem- 
ber of 1951, and for the ten months of January through 
October, 1951. 
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‘Now, for the account of Gates & Warner Auto Parts, 
you have 9.99 per cent discount and rebates? A. .95, I 
believe. 

'Q. What did I say—9.95 is what I mean to say for the 
twelve months of the year 1951, compared to 9.74 for the 
two months of November and December, 1951, and 10 per 
cent for the ten months, January through October, 1951. 

How do you explain the fact that those three percentage 
figures are different? A. This account, an AD account, 
got 10 per cent on his purchases, regardless of whether they 
were factory or warehouse. However, during the year 
there was— 

Q. Hold on, Mr. Opdyke. 

‘How do you know that? How do you know that he got 
10 per cent on his purchases, regardless of where he pur- 
chased them? A. Because I have an invoice here that will 

tell me that, sir. 
295 Q. Didn’t all AD accounts get 10 per cent, regard- 
less of whether they purchased them from the factory 
or the warehouse? A. That is correct; yes, sir. 

Q. Well, go ahead. You have made a point of it. A. Yes, 
I was going to explain it, sir. 

You will notice, however, that the average for the twelve 
months’ period is only 9.95, the ten-month period 10, the 
two-month period 9.74. 

Now, explaining these columns, there was no excise tax 
adjustments for the first ten months of the year. There- 
fore, column 11 shows that 10 per cent was received on his 
purchases. 

' During the two-month period beginning with November 
the 1st, 1951, there was a 3 per cent excise tax adjust- 
ment made on the purchases during that period, which 
amounted to a reduction in the purchaser’s rebate of .26, 
therefore affecting the average for the twelve-month period 
as between 10 for the ten-month period and 9.74 for the 
two-month period, or an average for twelve of 9.95. 
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Q. Mr. Opdyke, then the difference in the percentage 
figures in the column 9, column 10 and column 11 are, at 
least in that instance, caused by the excise tax? A. 

296 That’s correct; yes, sir. 

Q. Now, actually, that particular purchaser was 
allowed 10 per cent on all of his purchases by the respond- 
ent, was he not? A. That’s correct; yes, sir. 

Q. In figuring the excise tax adjustment, did the excise 
tax only apply to the two months, November and December, 
of 1951? A. That’s correct; yes, sir. 

Q. And the adjustment that you have figured on all of 
these customers in Dallas, Houston, and San Antonio, 
would be figured on the basis of those two months, for 
each customer, and, in part, the difference in columns 9, 
10 and 11 for all customers in those three towns would be 
affected by the application of the 3 per cent? A. Yes, sir. 

Q. That is, the 3 per cent excise tax. 

Now, Mr. Opdyke, I notice that Gates & Warner Auto 
Parts purchased a total of $1,068.93 for the twelve months 
of 1951. That customer would not have been within the 
terms of the AD contract wherein he could have qualified 
to receive an additional 3 per cent for his purchases when 
he went above $3,000 for the total of the year? A. No, he 
did not qualify. 

Q. He did not qualify and, of course, he did not receive 

that? A. That’s right. 
297 Q. Now, look at Henderson Auto Parts. According 
to your figures on Commission Exhibit 23, this pur- 
chaser bought a total of $1,842.70 during the year 1951. 
The same thing would apply to that purchaser. He didn’t 
qualify for the 3 per cent? A. That’s right. 

Q. That is, for purchases above $3,000 in a year? A. 
That’s right. 

Q. Now, in columns 9, 10 and 11, you have a varying 
figure there, all three of which are less than 10 per cent. 
Yet that purchaser received, as I understand it, the usual 
10 per cent on an AD contract. How do you explain the 
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fact that all three percentage figures for that customer 
are less than 10 per cent? A. Well, referring to my 
detail work sheet here, I see that on July the 11th, 1951, 
that customer purchased a net item amounting to $16, on 
which he received no discount on the face of the invoice, 
which would reduce it from 10 per cent—I mean, which 
would make the total for the year, in addition to the excise 
tax adjustment, less than 10 per cent. 

In other words, column 11, you will see he didn’t get 10 
per cent, and that was because of this net item in that ten- 
month period. 

7 Q. Do you have the invoice, or a photostat of the 
298 invoice for that net purchase? A. I doubt it very 

much, sir. I have the date and number of that in- 
voice, but we only photostated very, very few. 

‘Q. Do you have an identification of the parts included 
in that net invoice? A. Not in that form; no, sir. 

I believe I could, with considerable time, tell you the 


parts that were in it, without seeing the invoice. 


‘The Witness: Oh, yes; they were on the original ones 
that were returned; yes, sir—each and every part pur- 
chased on that date. 


By Mr. Cassedy : 


'Q. Mr. Opdyke, I have in my hand a photostat of Com- 
mission Exhibit 43-A and 43-B, which purports to be an 
mvoice. It is dated 7/10/51. 

‘The purchaser is Henderson Auto Parts, Dallas, Texas, 
and this is the only invoice related to Henderson Auto 
Parts that has been introduced so far by the counsel in 
support of the complaint. Have you got that invoice 
before you there? A. No, sir. If that is one of those 
sixteen— 

'Q. I just wanted to ask you if this invoice doesn’t show— 
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299 The Witness: I believe that that is one of the 
sixteen invoices that went in on November the 12th. 
If so, I do not have a copy of it. 


By Mr. Cassedy: 


Q. I will ask you to glance at my copy of it, and see if 
it doesn’t show that that purchaser received 10 per cent 
on that invoice, and that that is not the net invoice at all. 
A. On this invoice, he did receive 10 per cent, and that 
is not the one I am referring to. 

Q. Do you mean that there is another invoice? A. 
That’s right. 

Q. Has it been introduced? A. Not individually, like 
this. It was introduced by reference to those two boxes, 
originals, that we obtained from Mr. Sorensen at the time. 

Q. But there has been no copy of the particular net 
invoice, which you are speaking of, introduced as an 
individual exhibit? A. To the best of my knowledge, 
no, sir. 

Q. Is there any way to determine from the exhibits that 
have been introduced what particular parts were sold to 
that customer, as reflected by that net invoice? A. Only 
indirectly, sir. I mean, I had the detailed work sheets 
to show the date, number of the invoice, whether it was 

a factory or a warehouse purchase, the amount, and 
300 alsoif any discount was allowed, or not. 

Q. I will ask you to state, then, what the parts 
were that this purchaser bought on which he received no 
discount. A. I believe I can tell pou the part, the item. 

Q. I mean, from a record—from some records you have 
made that came from respondent’s records. A. I have 
among those cards over there, which is part of my work 
sheets to the various exhibits— 


The Witness: I believe I can tell you the part involved 
on that invoice, sir. 








By Mr. Cassedy: 

Q. All right. 

‘Now, to save time, will you make a note there for your- 
self that you will come back to that and point out the net 
parts. 

e' e a s s & e e & s 
301 Hearing Examiner Cox: Certainly. 

Now, before we go any farther, Mr. Opdyke, will 
you give us the number and the date of this invoice that - 
you have been talking about that fails to show the discount? 

The Witness: The date is July the lith, 1951. Itisa 
warehouse invoice, numbered W-6349, showing an amount 
of $16. 


By Mr. Cassedy: 


Q. All right. 
‘Then, Mr. Opdyke, you are going to supply the type of 
parts that it contained? A. That’s right. 


303 Q. Mr. Opdyke, I direct your attention to National 
Auto Parts Exchange, one of the purchasers in the 
Dallas area, listed on Commission Exhibit 23 as an AD 
. account, and the total amount of purchases of that pur- 
chaser during the year 1951 are shown to be $3,510.24. 

Now, in columns 9, 10 and 11, the percentages of dis- 
counts for the twelve months, the two months, November 
and December, and the ten months, January through Octo- 
ber, are all more than 10 per cent. 

Will you state how that is figured and how you arrived 
at those different percentage figures? A. This particular 
eastomer got 10 per cent on the face of the invoice on all 
his purchases. 

In addition to that, he was given a 3 per cent rebate on 
his factory purchases in the form of a credit memorandum 
later. A combination of the 10 on the invoice and the 3 
per cent additional rebate on the remaining 90 per cent, 
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or a net amount would make up the percentages in excess 
of 10 per cent. 

Q. Do your records show, Mr. Opdyke, how many pur- 

chases were made by National Auto Parts Exchange 
304 from respondent’s warehouse located in Dallas, and 

how many purchases were made from the factory 
in New York? A. Yes, sir. 

Q. Will you point out for the record now what part of 
the total purchased by that purchaser during 1951 were 
from the factory and were from the warehouse, and identify 
the parts that were bought from each place. A. Of the 
total amount purchased, $3,510.24, of that amount $3,051.37 
was purchased from the factory at Woodside, New York, 
and upon that amount was the 3 per cent given, the rebate. 
_ The other purchases were from the warehouse, upon which 
he got only 10 per cent. 

Q. That would be a little less than $500, wouldn’t it, 
total amount? A. I haven’t added them up, Mr. Cassedy, 
yet. I can. 

Q. Just give me the total amount that he bought from 
the factory and the total amount he bought from the 
warehouse. A. Roughly, he purchased about $3400 worth 
from the factory. 

Q. I understood you to say $3,051 from the factory a 
moment ago. A. I said he got a 3 per cent rebate on an 
amount of $3,051.37, which is on the net amount, or 90 
per cent his gross billing or total purchases approached 
$3400. 

Q. Your figures and records of this Commission exhibit, 

that have been introduced here, do not show what 
305 parts this customer bought from the warehouse and 

what parts he bought from the factory, do they? 
A. No, sir. 

Q. And likewise, they don’t show the dates the different 
parts were purchased by this purchaser? <A. It only shows 
the dates of the factory and the warehouse purchase. 

Q. That is, with the exception of one; you have Com- 
mission Exhibits 40-A and 40-B, which appears to be 
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discount from respondent, wouldn’t he? A. That’s 
correct. 

Q. Regardless of amount, whether it was more than 
3,000 or more than 6,000? A. That’s correct. 

Q. If he bought all of his purchases from the factory, 
then he would receive the discounts indicated by the AD 
contract? A. That’s right; yes, sir. 

Q. Which, of course, would give him 3 per cent, as you 
have already stated, above the 10, if his total purchases 
were more than $3,000? A. Yes, sir. 

Q. That is three to six thousand, and above six thousand 
he would get an extra 5 per cent? A. Yes, sir. 

Q. Now, if that purchaser bought part from the ware- 
house at Dallas and part from the factory, the percentages 
of discount would vary between the purchases bought at 
the warehouse and the purchase bought at the factory. 

In total, if you averaged up the total discounts received, 
they would vary from either the instance when he bought 
all from the warehouse or the instance when he bought 
all from the factory? A. Considering his 3 per cent re- 

bate, yes, sir. 

308 Q. Yes. 

And where you have a customer like National Auto 
Parts Exchange, which is an AD account at Dallas, pur- 
chasing more than $3,000, from the Exhibit 23 and the 
other exhibits we have here, you can’t determine what parts 
were bought nor the date the parts were bought, nor the 
exact discount on those particular parts, can you, Mr. 
Opdyke? A. From the Exhibits already in? 

Q. Yes. A. No, sir. 

Q. What you have determined is the average discount 
over the twelve months of the year °51, the two months, 
November and December, 51, and the ten months, Janu- 
ary through October of 1951? A. That’s correct; yes, 


sir. 

Q. Now, wouldn’t it be possible, Mr. Opdyke, that, say, 
during the month of February of 1951, which is, just for 
illustration, a month during the ten-month period, that 
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this National Auto Exchange received a different dis- 
count on certain parts which he purchased during that 
month, other than 12.58 which you show as an average 
for the ten months? A. Yes, sir. 
'Q. Might it not have been 10 per cent? A. It so hap- - 
sical it was 10 per cent. 
Q. Now, how can you tell from these exhibits, 
309 Commission Exhibit No. 23, by a comparison of 

| National Auto Parts Exchange discount of 12.58 
percent, which appears in column 11 for the ten-month 
period from January through October, 1951, is different 
from the 10 per cent received by Gates and Warner Auto 
Parts, which is also an AD account, say, during that month 
of February, 1951? 

' Would it not be possible that the parts bought by each 
of those purchasers during the month of February, 1951, 
were given to each of them by the respondent at a total of 
10 per cent discount? A. Mr. Cassedy, it so happens that 
during the month of February, 1951 both of those customers 
received 10 per cent on their purchases during that month. 

_Q. Then, wouldn’t you have to know when the extra per 
cent was allowed and on what parts it was allowed to 
National Auto Parts Exchange in order to draw a com- 
parison between that customer and Gates & Warner to 
show a different percentage allowed to each of those pur- 
chasers? A. I can tell on what date the 3 per cent was 
allowed, in addition to the 10, on either of those customers, 
and the 3 and the 10 per cent were allowed on the whole 
line. 

'Q. But the exhibits that have been introduced here 
don’t show that, do they, Mr. Opdyke? A. Not in that de- 
tail; no, sir. 

Q. What I am trying to say in my questions, and 

310 have you answer one way or the other, is that 

| these exhibits don’t show a different price between 

Gates & Warner Auto Parts and National Auto Parts 
Exchange for any particular parts? A. No, sir. 
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Q. What you are showing here is a per cent averaged on 
a large number of parts purchased by these purchasers 
during the year 1951? A. Yes, sir. 

Q. And, of course, during the two months’ period of 
November and December and the ten-month period of 
January through October? A. Yes, sir. 

Q. Wouldn’t the same thing be true in regard to Hen- 
derson Auto Parts, which had the net sale made on one 
invoice? A. With that exception, it would, yes, sir. 

Q. With that exception it would be the same thing be- 
cause they had a 10 per cent discount straight through? 
A. That is correct. 

Q. All right. 

Now, in order to avoid repetition, Mr. Opdyke, if the 
same questions were asked you with respect to the pur- 
chasers in Houston and in San Antonio, your answers 
would be the same, would they not, as to the AD accounts 
only? I am not talking about the WD accounts yet. A. 

Yes, if the same facts, those buying less than 3,000, 
311 and ne and so forth, yes. 
Q. Yes. 

In other words, the percentage figures that you have on 
Commission Exhibit 23 in columns 9, 10 and 11 do not 
reflect. a difference in price on any particular parts ies 
any competing purchasers? <A. No, sir. 

Q. And what they do show are the average Se ae 
on purchases of all parts by each of the AD accounts from 
the respondent? A. That’s correct. 

Q. Mr. Opdyke, as to the AD accounts in Dallas, Com- 
mission Exhibits 40-A and -B, 41 and 43-A and -B, appear 
to be photostats of invoices to Gates & Warner, to National 
Auto Parts Exchange, and to Henderson Auto Parts. 

I will ask you if those three are the only three illustrated 
by photostat invoices, and if they don’t all three show 
that those purchasers received 10 per cent off the face 
of those invoices. A. Yes, sir, they do. 

Q. Now, directing your attention to the customers in 
Houston listed on Commission Exhibit 23, and to invoices 
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introduced as Commision Exhibit 35-A, -B, -C, -D, 36-A and 
-B, 37-A, -B, -C, -D, 344A, -B, -C, if they also are not 
all AD accounts and if they appear to have received 
312 10 per cent off the face of these invoices? A. Yes, 
sir; they are all AD accounts in the City of Houston. 
They receive 10 per cent on the face of the invoice. 

Q. Now directing your attention to the customers listed 
for San Antonio, Texas, the first, A. A. Auto Supply Com- 
pany, is noted as a WD and AD account. Will you first 
explain what that is? A. Just a minute, sir. 

‘ That particular customer located in San Antonio, Texas, 
ehanged status during the year 1951, that is, he changed 
from an AD to a WD contract during May, 1951. 

Q. Do you have the contract dates? It is not important, 
Y have the date here that he was an AD account, until 
May 10, 1951, and a WD account beginning May 11, through- 
out the balance of the year. A. According to my records, 
— is correct; yes, sir. 

| -Q Mr. Opdyke, does Commission Exhibit 23 or any 
other Commission exhibit introduced here show what part 
of the total purchased by that purchaser was on the WD 
account and what part was on the AD account? A. Not 
on these exhibits, in that form, no, sir. I don’t know 
whether some of the earlier exhibits include specific con- 
tracts or not. 

I did obtain it from Mr. Sorensen, and if so, ‘they were 

put in, and this particular customer’s rebate would 
313 be reflected on that, but I do not know. 
! Q. Well, in columns 9, 10 and 11 of Commission’s 
Exhibit 23 you have percentage figures for the twelve 
months of 1951, for the two months, November and De- 
cember, 1951, and the ten months from January through 
October, 1951. 
| Are those average percentage figures throughout the 
entire year of all percentages of discounts received by 
this purchaser, on both the WD and AD accounts? A. 
With the exception that in the two-month period, No- 
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vember Ist through December 31, he was a WD. The other 
are averages of the two. 

Q. Commission Exhibit 33-A, -B, and -C appear to be 
the photostat of an invoice dated 10/30/51. That date 
would appear to be within the ten-month period, would . 
not? A. What was the date, again, sir? 

Q. 10/30/51. <A. Yes, sir, it would. 

Q. That would be October 30, 1951. A. That’s right ; 
yes, sir. 

Q. And that invoice has been introduced here, I presume, 
as typical of the purchases made by this purchaser. I will 
ask if it doesn’t show that this purchaser received 20 
per cent off the face of that invoice. A. Yes, sir. 

Q. Was that purchaser a WD account at that time? 
314 <A. Yes, he was. 

Q. Of course, that purchaser made a number of 
purchases throughout the year as an AD account, that 
is, during the period of a year under which he was operat- 
ing on an AD Contract from January 1, to May 10, 1951; 
is that correct? A. That’s correct; yes, sir. 

Q. Have you got a breakdown to show the total pur- 
chases on the AD account in dollars and cents, and the 
total purchases on the WD account? A. Yes, sir. 

Q. Will you give me that? A. I will have to add them 
up. I mean, I have the invoices totals here. I haven’t 
verified the figures, Mr. Cassedy. 

Q. You have something that is approximately correct, 
do you not? A. In the event I haven’t made an error, 
I would say $3,113 was purchased under the AD con- 
tract. The remainder, or $7,079, was purchased on the 
WD contract. 

Q. With respect to the AD account, there were varying 
percentages allowed to that purchaser, depending upon 
whether he bought the products from the warehouse or 
from the factory, or all from the factory, were there not? 
A. No, sir. 

Q. How do you determine it? A. On the AD ac- 
counts. 
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'Q. Now, Mr. Opdyke, the Commission Exhibit 38, -B and 
-C and -D appears to be an invoice dated 10/10/51, to 
Chapman Auto Parts, San Antonio, the AD account I 
have just talked about. 

I will ask you to look at it and state if it does not 
show that that purchaser received 10 per cent off the face 
of that invoice? A. Yes, sir, he did. 

Q. I want to direct your attention to the various WD 
accounts at Dallas, Houston, and San Antonio, which 
appear on Commission Exhibit 23. First, I will ask you 

| with respect to the WD contract itself. What are 
318 the terms of the WD account, what percentages, in 

other words? 

Hearing Examiner Cox: Let him have those copied into 
the record. 


@ e w e e @ a e e Ld 


Mr. Cassedy: All I want is the percentage that the 
customer receives on the different lines from factory ship- 
ments and from warehouse pickups. 

Hearing Examiner Cox: Which is covered under the 
paragraph headed ‘‘Terms?” 

Mr. Cassedy: Yes, which is covered under the paragraph 
headed ‘“Terms,’’ of Commission Exhibit 17. It is a form 
of the WD account. 

Hearing Examiner Cox: Although that is in the rec- 
ord as an exhibit, that part may be copied into the record 
at this point for convenience of reading at a later time. 


(The information referred to follows:) 


319 ‘41. The manufacturer will extend discounts on 
each invoice as follows: 


‘*Factory Shipments Warehouse Pickups 


“Tgnition Line 20% 10% 
Wire & Cable Line 20% 10% 
Carburetor Line 20% 10% 
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‘<2. The manufacturer will allow a cash discount of 2%— 
10th prox.’’ 


By Mr. Cassedy: 


Q. Now, Mr. Opdyke, does Commission Exhibit 23 or any 
other exhibit that has been introduced here show what 
parts were purchased by these WD accounts in Dallas, 
Houston, and San Antonio from the factory, and the 
parts purchased by these accounts from the warehouse at 
Dallas, from respondent? A. No, sir; they do not. 

Q. And you have no breakdown on these exhibits to 
show what parts were purchased by the various purchasers 
at 20 per cent discount from the factory and what parts 
purchasers bought at 10 per cent discount from the ware- 
house? A. Not on these exhibits; no, sir. 

Q. And I ask you, do these exhibits show what the 
percentage of discount was on any particular part sold 
to any of these WD accounts, so that you could compare 
the percentage of discount allowed any other purchaser 
on the same particular part? A. No. The exhibits do 

not show that. They get the same percentage on 
320 all parts regardless—I mean, on all of the line. 

Q. Mr. Opdyke, would it not be true if a purchaser, 
one of these WD accounts, for instance, purchased—for an 
illustration, I direct your attention to Commission Exhibit 
32-A, which is the first page of 32-A, -B, -C and -D, copy of 
an invoice of respondent to Alamo Auto Electric and Brake 
Company, at San Antonio, Texas, which is the second WD 
account listed on Commission Exhibit 23. 

According to Comission Exhibit 23, that purchaser re- 
ceived 19.73 per cent discount for the twelve months of 
1951; 19.53 per cent discount for the two months of No- 
vember and December, 1951, and 19.76 per cent discount 
for the ten months, January through October, 1951. 

First tell me how those percentages—how your figures 
vary on those percentages. What causes the variation? A. 
The first, this customer had a few purchases of net items 


during the year. 
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Secondly, a small effect came about because of this excise 
tax adjustment the latter part of the year, but the reason 
he didn’t get 20 per cent, as shown on the exhibit, is because 
of these net items coming into the picture, whereupon he 
received nothing. 

Q. Now, look at the percentage figure for the ten months, 
that is, in column 11, for A. A. Auto Supply Company, 

just above the Alamo Auto Electric and Brake Com- 
321 pany line, and you see that A. A. Auto Supply Com- 

pany, according to your figures, received 16.20 per 
cent for the ten months, compared to 19.76 per cent for the 
same ten months of sales to Alamo Auto Electric and 
Brake Company. 

‘Now, do you mean to state that on each part purchased 
by each of those purchasers there was that difference in 
percentage of discount allowed? <A. No, sir. 

Q. Do your figures show what percentage of discount 
was allowed between each purchaser on individual parts? 
A. No, sir, it doesn’t. 

Q. I direct your attention to Commission Exhibit 33-A. 
-B, and -C, which is a copy of an invoice to A. A. Auto 
Supply Company of San Antonio; to Commission Exhibit 
32-A, -B, and -C, which is an invoice to Alamo Auto Elec- 
tric and Brake Company of San Antonio; to Comission 
Exhibit 29-A, -B, and -C, which is an invoice to Motor 
Machine and Parts Company of San Antonio; and to Com- 
mission Exhibit 31-A, -B, and -C and -D, which is an in- 
voice to Bowen Auto Parts and Machine Company of San 
Antonio. 

I ask you if they are not all WD accounts in that area, 
with the one, of course, that was WD only part of the 
year, which we have already mentioned, and if all of these 
invoices do not show that these accounts received 20 per 

| cent off the face of the invoices. 

322 ~=CA.. Yess, sir, they are all WD’s, and each received 20 
per cent off. 
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Q. Now, Mr. Opdyke, a WD account, that is, any of 
these WD purchasers in San Antonio, in Houston, and in 
Dallas, had the option of buying parts from the respond- 
ent, from the warehouse in Dallas, on which they would 
receive only 10 per cent discount, or buying them from 
the factory on the WD account and receiving 20 per cent 
discount from the factory, did they not? A. That is 
correct. 

Q. That is correct, isn’t it? A. Yes, sir. 

Q. Your exhibits do not show what parts were bought 
by any of these purchasers from the factory, that is, any 
of these WD purchasers, from the factory and from the 
warehouse? A. No, sir, they do not. 


Q. Mr. Opdyke, I direct your attention to Commission 
Exhibit 25 series, 26 series, 27 series and 28 series. What, 
generally, is the purpose of those exhibits? A. May I 
have that question again, please, sir? 

Q. Yes. I want to ask you, what is the purpose of them? 
What are you trying to establish by those exhibits? A. 

The Judge asked us, or asked me, to prepare these 
323 charts, to show that the various customers in these 
three cities in Texas were buying like items. 

To answer that question, I had to go through every in- 
voice for the year ’51 for all of these customers, and pick 
out the parts they purchased during that period and dis- 
play them on this sheet of paper. 

Q. Let me include Commission Exhibit 24, which refers 
to the cards that you use. A. That’s right. 

Q. Now, was it not your purpose for illustration to show 
that the various purchasers in Dallas purchased the same 
type of parts from respondent at approximately the same 
date which they, of course, were reselling in that area? A. 
I was trying to show that they bought identically the same 


Q. Some on the same date and some approximately the 
same date? A. That’s right; yes, sir. 
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Q. Now, do any of these exhibits show the price or the 
amount of money that these purchasers paid for those 
parts where two or more bought the same parts on the same 
date, or approximate date? A. Not in this series, from 24 
on through 28, no, sir. 


| Q. Have you got any exhibit that shows the price of 
324 the particular part? A. No, sir. 

Q. Can you show the difference in price on any — 
particular part sold to any two customers in Dallas? A. 
In these exhibits? 

Q. Yes. A. No. Only from your invoices, possibly, but 
not from these; no, sir. 

Q. Can you show anything but average percentages that 
have been taken from the total discounts or rebates allowed 
by the respondent to each of these purchasers? A. No, sir. 

Hearing Examiner Cox: In that question you are refer- 
ring to the percentages contained in Commission’s Exhibit 
23? 

Mr. Cassedy: 23, yes. That is the only one—well, there 
is another exhibit, 22 series contains discount percentages. 

By Mr. Cassedy: 

Q. I take it those discounts are for the entire year? A. 
That’s right. 

Q. That is, I believe, column 5 on Commission Exhibit 
22-B gives the percentage of discounts and rebates allowed 
to purchasers in Dallas, Houston, and San Antonio? A. 
That’s correct. 

Q. For the entire year. 

325 Now, they would be the same as the percentages 
you have listed on Comimssion Exhibit 23, in column 
9? A. That’s right. 

Q. Mr. Opdyke, how did you figure the 2 per cent cash 
discount allowed by respondent to all purchasers who paid 
their bills prior to the 10th of the month succeeding the 
date of the purchases? A. I did not consider that, Mr. 


Cassedy. 





107 


Q. You didn’t consider it at all? A. No, sir. 

Q. Where do you indicate on any of these tabulations in 
Commission exhibits the exact amount paid by any pur- 
chaser to the respondent for the parts he purchased? A. 
On Exhibit 22, column 8, we have a column entitled ‘‘Net 
proceeds,”’ and footnote 2, which states: 

‘Before cash discounts and freight allowances.”’ That 
is about as close as I can come to it. 

Q. In other words, you would still have to take off of 
that amount listed in Column 8 of Commission Exhibit 
22-B, say, for Dallas, Houston, and San Antonio, the 
2 per cent cash discount, if it was taken, and the freight 
allowance? A. That’s correct; yes, sir. 

Q. Now, can you determine from any of these tabula- 

tions whether or not the customer took the 2 per cent 
326 discount or did not take the 2 per cent discount? A. 
No, sir, I cannot. 

Q. You, of course, don’t assume that it did take the 
2 per cent discount every time? A. No, I did not. 

Q. And you don’t assume, of course, that the bill was 
paid prior to the 10th of the month? A. No, sir, I do not. 

Q. In order to get the 2 per cent? A. No, sir 

Q. Mr. Opdyke, with respect to sales made by the re- 
spondent from its warehouse in Dallas, do you know what 
respondent did with respect to carrying stock in that ware- 
house, that is to say, did he carry a stock ef all of his 
products in that warehouse? 

Mr. Schrup: That has been answered before, : 

The Witness: I don’t know what parts are in stock, no, 
sir. I do know from the invoices that he stocked some 
parts. I assumed they were the popular or fast moving 
ones. 


By Mr. Cassedy: 
Q. Yes. 


Now, these invoices that have been introduced as Com- 
mission exhibits that I have already directed your attention 
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to, do they indicate whether the parts were ordered from 
the factory or from the warehouse, that is, the Dal- 

327 las warehouse I am talking about. A. Do these ex- 
hibits indicate that? 

Q. Yes. 

I am handing you all of these invoices now that have 
been introduced as Commission exhibits. Can you tell 
from those invoices whether the parts purchased thereon 
eame from the factory in New York or from the warehouse 
in Dallas? A. Yes, sir, I can tell on an A invoice it is a 
factory invoice, and it was shipped from Woodside, New 
York. 

Q. That is what I mean. 

‘Will you look through them and separate those, if there 
are any that came from the warehouse at Dallas, or if all 
of them came from the factory. 

Mr. Schrup: The invoices speak for themselves, Mr. 


Mr. Cassedy: No, they don’t. He would have to deter- 
mine that from some record. 
‘The Witness: I don’t know how many are here, Mr. 
Cassedy, but all but one came from the factory at Wood- 
side, New York. 


By Mr. Cassey: 


Q. Will you identify it? What is the Commission ex- 
hibit number? A. Exhibit 41, Comission’s Exhibit 41. 
Q. And who is the purchaser? A. Gates & Warner, 
328 Dallas, Texas, dated May the ist, 1951, and num- 
bered W-4066. 
‘Hearing Examiner Cox: That came from the warehouse 
in Dallas? 
By Mr. Cassedy: 


‘Q. Is the number “W,”’ whatever that number is; the 
letter ‘“W,”’ does that indicate the warehouse at Dallas? A. 
Yes, sir, it does. 
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Q. And the ‘‘A’’ on this invoice indicates the factory 
in New York? A. That’s correct, except that the ““W”’ 
doesn’t necessarily mean Dallas. It does in this mstance. 

Q. It would indicate some warehouse? A. Thats cor- 
rect. 

Q. And in this instance, of course, the Dallas warehouse? 
A. Yes, sir. 

Q. Now, Mr. Opdyke, these customers in Dallas, Houston, 
and San Antonio that are listed on these exhibits, what- 
ever purchases they made from the warehouse in Dallas 
were delivered and received from respondent within the 
State of Texas, were they not? 


330 The Witness: I can give part of it. I do know that 
the warehouse in Dallas—were delivered from that 

warehouse, because my records show that they were picked 
up by the purchaser. As to San Antonio and Houston, the 
only thing I can say here, they were sent parcel post. 

Hearing Examiner Cox: From where, do you know? 

The Witness: I would assume from the Dallas warehouse, 
but I don’t know that. 

Hearing Examiner Cox: As far as you know, the in- 
voice shows parcel post? 

The Witness: Yes, sir, and I know the invoice shows the 
warehouse, and I assume it would be the closest one, which 
would be Dallas, but beyond that I don’t know. 


By Mr. Cassedy: 


Q. Can you state, then, Mr. Opdyke, directing your at- 
tention to Comimssion Exhibit 22 series, and 23, what 
purchases represented on these exhibits were made by 
these purchasers, and the goods shipped from New York to 
them, or from the warehouse in Dallas, to each of them? 
A. By referring to my work sheets backing these exhibits, 
I could, yes, sir. 

Q. Each individual shipment, you could identify that 
and point that out? A. Yes, sir. 
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331 Q. But you haven’t done it so far, have you? A. 
No, sir. 

‘Q. It doesn’t appear here? <A. It is not on this sheet, 
no, sir. I have got it on the supporting sheets, though. 

‘Q. And you know, of course, that some purchases were 
made, that is, from the factory, and delivery made from 
the factory in New York to these customers in the State 
of Texas, and some, on the other hand, were made by these 
customers from the Dallas warehouse and delivery was 
made within the State of Texas? A. That’s correct; yes, 
sir. 

'Q. Mr. Opdyke, how long did you work on the records 
of the respondent at its place of business in New York, 
and elsewhere? A. Well, in New York I spent three weeks, 
with the help of another accountant. However, I brought 
back a lot of material, contracts, invoices, and so forth, 
and there were two different steps. 

‘First, I worked about, oh, I would say close to two 
months on the initial Exhibit 22, and I would say a similar 
’ amount of time only, with the help of two other accountants, 
on matching up these purchases of items, that it, on Ex- 
hibits 25 through 28 back here in Washington. 


e e a 2 © @ 8 * ° os 
332 Redirect Examination 

By Mr. Schrap: 
e|. @ * * ° ® e ° e @ 


333 Q. Strike that, and let’s put it this way: 

| Would any annual volume discount applicable to 
purehase price and the resulting difference in that pur- 
chase price be reflected on the face of the invoice alone? A. 
No, sir. 


Sy) 
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~ 353 


William S. Opdyke 


was recalled as a witness for and on bebalf of the Com- 
mission and, having been previously duly sworn, was 
examined and testified further as follows: 
Redirect Examination 
By Mr. Schrup: 

Q. Mr. Opdyke, you are the same Commission account- 
ant that previously prepared and testified in this pro- 
ceeding with regard to Commission’s Exhibit 22-A, -B and 
-C? A. I am sir. 

Q. Directing your specific attention to Commission’s Ex- 
hibit 22-B, I shall hand you the documents that have been 
marked today as Commission’s Exhibits for identification 
45, 46-A, -B, -C, and 47-A, -B, and ask you if the documents 
marked for identification 45 through 47-B were prepared 
by you from the same basic material as was Commission’s 
Exhibit 22-B? A. They were, sir. 

Q. I hand you the document marked for identification as 
Commission Exhibit 45, and ask you whether or not the 
first three columns on Commission Exhibit 45 for identi- 
fication, being the cities of Dallas, Houston, and San An- 
tonio and the customers therein located and their classi- 
fication, are identical with the same three columns on 
Commission’s Exhibit 22-B? A. Yes, they are, sir. 

Q. Now, proceeding to Commission Exhibit-45 for iden- 

tification, the terminology “‘Factory Shipments”’ and 
354 the column numbered (4) termed “Amount’’ and 
column numbered (5) termed ‘‘Percent’’ and the 


fourth column termed ‘‘Warehouse Shipments” and col- | 


umn (6) termed ‘‘Amount’’ and column (7) termed ‘“‘Per- 
cent,’? would you explain the meaning of those four 
columns and the figures appearing thereunder on Com- 
mission’s Exhibit 45 for identification? A. Column (4) is 
a part breakdown of the total purchases of the customers 
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appearing in column (1), and it is a breakdown of the total 
amount purchased during 1951 as appears in column (3). 
Column (5) is the per cent or the ratio that the amount 
appearing in (4) is of (3). Column (6) is the dollar 
amount of warehouse shipments purchased by a particular 
eastomer. Column (7) is also the per cent that column is 
to column (3). I might add that column (4) is the factory 
shipments that were ordered by a particular customer. 
_ Q. And column (6) is the warehouse shipments? A. Yes, 
the warehouse shipments. 
| Q. In other words, columns (4), (5), (6) and (7) show 
the total amount of purchases by the customer for 1951 
from the factory and from the warehouse located in Dallas, 
Texas? A. That is right, sir. 
_ Q. Now, going to column (8) on Commission’s Exhibit 
45 for identification termed “Advantages to Purchasers 
from Factory (Factory Purchases Percent of Total Pur- 
chases)’’, I note that you have there a breakdown of 
355 the purchases of 13 of the customers appearing un- 
der column (1) on Commission Exhibit 45 for iden- 
tification. Would you explain the reason for that ,sir? A. 
These per cents as appear under column (8) are related to 
eastomers who would have an advantage in purchasing 
from the factory, that is, WD accounts who obtain 20 per 
cent versus 10 per cent on warehouse shipments and certain 
AD accounts, $3,000 or more, who would obtain an addi- 
tional 3 or 5 per cent rebate on factory shipments. The 
others do not appear here. It didn’t make any difference 
whether they bought from the factory or the’ warehouse. 


. . s e 6 a e e . es 


Mr. Opdyke: In column (1) Leach Auto Supply, located 
in Dallas, Texas, was a WD account. His total purchases 
after returns and allowances amounted to $9,695.35 for 
- the year 1951. Of that amount his invoices show that 
356 he purchased $6,530.19 from the factory which 
| amounted to 67.35 per cent of his total purchases. 
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In column (6) the $3,165.15 represents his total pur- 
chases from the warehouse located in Dallas or 32.65 per 
cent of the total. 

Now extended in column (8) is the same 67.35 as appears 
in column (5), namely, the per cent of his total purchases 
that was purchased from the factory, whereupon he ob- 
tained 20 per cent in this case case in WD account. 


By Mr. Schrup: 


Q. Now the same explanation that you have given for 
Leach Auto Supply on Commission’s Exhibit 45 for iden- 
tification would also apply to McMillen Auto Parts on 
Exhibit 45 for identification? A. That is correct. Yes. 
- Q. Directing your attention, for example, to Alamo Auto 
Electric & Brake Company of San Antonio, Texas, on 
Commission’s Exhibit 45, column (8) shows the figure 100 
per cent. What does that mean, sir? A. That means that 
each and every purchase that this particular customer 
made during 1951 was from the factory, Long Island City, 
New York. No other purchases were made from the 
warehouse during the year. 

Q. Isee. Now the same explanation would be for Bowen 

Auto Parts and Machine Company in San Antonio, 
357 Texas, as appears in Commission Exhibit 45% A. 
That is right, sir. | 

Q. Just above Alamo Auto Electric and Brake Com- 
pany on Commission Exhibit 45, A. A. Auto Supply Com- 
pany in column (1), in column (8) you have the figure 98.58 
on Commission Exhibit 45 for identification. What does 
that figure represent? A. That represents this customer 
bought 98.58 per cent from the factory or all of his ship- 
ments except an amount of less than 2 per cent, namely, 
1.42 per cent was purchased from the warehouse. 

Q. Now, directing your attention to Commission’s Ex- 
hibit 46-A, -B and -C for identification, which is Chart B, 
being a breakdown of purchases of Leach Auto Supply, 
Dallas, Texas, showing factory and warehouse shipments 








114 


during the year 1951, would you explain the meaning of 
the three columns appearing on 46-A, -B and -C entitled re- 
spectively ‘‘Invoice,” ‘Factory Shipments,’’ Warehouse 
Shipments,”’ and the figures thereunder? A. I believe you 
mean the four columns, dont you? 

Q. Yes, the three columns, and then they are broken into 
four divisions, (1), (2), (3), (4). Would you take them up 
‘eolumn (1), (2), (3), (4), seriatim, and explain the mean- 
ing of those figures thereunder? A. Under ‘‘Invoice— 
Date,’’ during the year 1951, column (1), you see % which 
means January 2, 1951. This particular customer, Leach 

Auto Supply, on Invoice W8884— 
358 Q. That is the figure appearing in column (2)? A. 
Yes, appearing in column (2), purchased an amount 
of $48.24 appearing in column (4) from the warehouse. 
The next invoice, dated January 3, also was a warehouse 
invoice, numbered W9033, and the amount appearing in 

‘eolumn (4) was $10.90, also a warehouse shipment. The 
‘next one, January 4, appearing in column (1), Invoice 
| A41416, appearing in column (2), was a factory shipment. 
‘The amount of $410.14 appears under column (3), namely, 

'“Factory Shipments,’’ and so on down the line. 

_ Q. The same explanation that you have given now for 
(1), (2), (3) and (4) applies for all the figures under those 
-eolumns on Commission’s Exhibit 46-A, -B, -C, for identi- 
fication? A. That’s right. 

Q. Now, would you turn to Commission Exhibit 46-C for 
identification and explain the figures after you have totaled 
‘columns (3) and (4)? Would you explain the figures en- 
titled “Factory Shipments: Average—Range’’? A. Under 
“Factory Shipments” the average factory shipments 
‘amounted to $408.14 per shipment. That was arrived at by 
totaling all of the amounts appearing under column (3), 
‘which amounted to $6,530.19, divided by the number of 
shipments appearing in that column or 16, the amount - 

‘being $408.14 per shipment average. 
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Now the ‘‘Range”, that is, in the amounts of each particu- 
lar shipment appearing in column (3), range from a 
359 low of $31.64 to a high of $980.81 per shipment. 
Under ‘“‘Warehouse Shipments’’—— 

Q. That also appears on 46-C for identification? A. It 
appears on Exhibit 46-C for identification. Under ‘“Ware- 
house Shipments”? the same method was used. These 
‘amounts appearing under column (4) were totaled, the 
total being $3,165.15, divided by the total number of ship- 
ments or 82, which gives us an average of $38.60 per ship- 
ment for warehouse shipments. 

Now the “Range” of these shipments amounted from a 
low of $4.20 to a high of $244.96 per shipment, these being 
the warehouse shipments. 

Q. Now, underneath that language which you have just 
described also appears ‘‘(*Denotes red figure)”. Explain 
what that means, please. A. This happens to be a credit — 
memorandum dated February 23 numbered C/M1524, which 
was a $20 allowance allowed by P. Sorensen Manufacturing 
Company, Inc., for returned merchandise. 

Q. Directing your attention, Mr. Opdyke, to Commis- 
sion’s Exhibit 47-A and -B for identification, being Chart 
C, “Breakdown of Purchases of McMillen Auto Parts, Dal- 
las, Texas, Showing Factory and Warehouse Shipments 
during Year 1951,’ would the same explanation for the 

columns (1), (2), (3) and (4), appearing on Commis- 
360  sion’s Exhibit 47-A and -B for identification be the 

same appearing in columns (1), (2), (3) and (4) on 
Commission’s Exhibit 46-A, -B and -C for identification? 
A. Yes, with one minor exception. The ‘Factory Ship- 
ments,” it will be noted, was only one and, therefore, it 
wasn’t necessary to work out any average. With that ex- 
ception they would be the same, sir. 

Q. On Commission Exhibit 47-B for identification, your 
explanation of ‘‘Warehouse Shipments’? would be the 
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same as the explanation that you have just made with ref- 
erence to Commission’s Exhibit 46-C? A. It would; yes, sir. 


Hearing Examiner Cox: Of course that is a con- 
clusion. I think the witness, so far as I am con- 
cerned, in columns (1), (2), (3), (4), (5), (6) and (7) has 
taken figures which have been procured from the respond- 
ent’s files, at least so far as columns 3), (4) and (6) are 
eoncerned, (5) and (7) being computations that can be 
readily checked, and those columns simply represent the 
work of an accountant in summarizing statistics obtained 
from the respondent. 

When it comes to column (8) we are taking our accountant 
in another capacity and asking him to form a conclusion 
as to the meaning of these other figures. I am not sure 
he is qualified to do that. He may have some qualification, 
but I do not believe it is shown on the record. Unless 
there is some further showing, I would admit over the ob- 


jection of the respondent Commission’s Exhibits 46-A, -B, 
-C, 47-A and -B, and Commission’s Exhibit 45, with the 
exception of column (8). 


365 Hearing Examiner Cox: I think I am not par- 
: ticularly interested that counsel should be satisfied. 
I have indicated that Commission’s Exhibit 45 for iden- 
tification may be received except for column (8). I have 
no desire to change the ruling. 
S e B & & & & s e 2 
366 Recross Examination 

By Mr. Cassedy: 

-Q. Mr. Opdyke, in preparation of Commission Exhibit 
45 and in the separation of the factory shipments from 
the warehouse shipments, separating those two classifica- 
tions, do you have an exhibit showing what the types of 
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parts are included within each classification, that is, the 
amounts listed in each clasification? 


The Witness: No, sir, not in that way. We do have an 
exhibit showing certain parts purchased by each of these 
customers, but not totaling to the amount appearing on 
Exhibit 45. No sir. 


By Mr. Cassedy: 


Q. You have no exhibit which would determine, for in- 
stance, that Henderson Auto Parts, an AD customer who 
purchased a total of $1,842.70, $451.65 from the factory and 
$1,391.05 from the warehouse, now do you have an exhibit 
which would show what types of parts are represented 
by the factory purchase and by the warehouse purchase? <A. 
No, sir; I do not. 

Q. Now, similarly, with respect to all of the other 

367 purchases named on Commission’s Exhibit 45 in 

the three Texas places, Dallas, Houston, and San 

Antonio, do you have an exhibit which would make that 

breakdown with respect to the factory and warehouse 

shipments to each of those purchasers? A. No, sir; we 
do not. 

Q. Now, the exhibits that have been introduced here this 
morning, that is, Commission’s Exhibits 45, 46 and 47, 
with the letter series, do point out the fact that the pur- 
chasers in the three Texas cities of Dallas, Houston, and 
San Antonio had an option of buying either at the Dal- 
las warehouse or at the factory in New York, both of which 
were operated by respondent. Is not that true? A. That 
is right. 

Q. And the testimony that you have previously given 
with respect to the variance in the prices at the factory and 
at the warehouse are still the same? There is no change 
in your testimony, is there? A. No, sir. 

Q. Now, Mr. Opdyke, look at Henderson Auto Parts in 
the Dallas customers. You have noted under column (5), 
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24.51 per cent. What does that mean? A. That means that 
Henderson Auto Parts, out of his total purchases of $1,842.- 
70 during the year 1951 purchased $451.65 from the factory 
or $24.51 per cent of his total purchases during the 


year. | 

368 Q. All right. Now skip over to column (7) and 
you have 75.49 per cent. Explain that in like manner. 

A. Of Henderson Auto Parts’ total purchases of $1,842.70, 

$1,391.05 was purchased locally from the warehouse or 

73.49 per cent of his total purchases during the year 1951. » 

Q. Now, if you take the percentage figures for the next 
customer, that is for Leach Auto Supply, in column (5) 
you have 67.35 per cent. Explain what that is. A. Leach 
Auto Supply, located in Dallas, Texas, WD account, pur- 
chased $9,695.35 during the year 1951. Of that amount 
$6,530.19 was purchased from the factory, Long Island 
City, New York, or 67.35 per cent of his total purchases 
for the year. 

‘Q. And in column (7) you have 32.65 per cent for Leach 
Auto Supply. What is that? A. Of this customer’s total 
purchases $3,165.15 or 32.65 per cent was purchased locally 
from the Dallas Warehouse. 

'Q. Yes. Now, Mr. Opdyke, both Henderson Auto Parts 
and Leach Auto Supply in the city of Dallas—I am using 
those two simply for illustration—had the same option of 
buying from the Dallas warehouse or from the factory, did 
they not? A. Yes, I believe so. 


es! s e s @ ® o e B e 


369 Q. Mr. Opdyke, these percentages that you have 

listed in column (5) and column (7), do you mean that 
‘they amount to more than just another way of illustrating 
the amount purchased by each purchaser from the factory 
and from the warehouse? A. As far as columns (5) and (7) 
are concerned, no, sir; they are merely the result of dividing 
the total into amounts appearing either in column (4) or 
(5), I mean, really a computation. 
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382 
Hyman Leach 
was thereupon called as a witness for the attorneys in sup- 
port of the complaint and, having been first duly sworn, 
testified as follows: 
Direct Examination 
By Mr. Schrup: 
Q. Mr. Leach, Rave yom given your fall name to te 22 
porter? A. Yes, sir. 
Q. And your name is Hyman Leach? A. That is right. 
Q. And what is your address? A. You mean my busi- 
ness adress? 
Q. Yes. A. 2910 Commerce. 
Q. What is located at that address? A. Leach Auto 
Supply. | 
383 Q. What is the nature of the business of Leach 
Auto Supply? A. Wholesale automotive parts and 
equipment. 
Q. What is the nature of your position with the Leach 
Auto Supply? A. Owner. 
Q. Now, Mr. Leach, how many salesmen are employed by 
the Leach Auto Supply Company? A. At the present time? 
Q. Yes, sir, at the present time. <A. Three. 
e e e e eS & e e oe 


Q. Do you recall how many salesmen you had in 1951? 
A. No, but I had three or four. I don’t remember exactly. 
Q. You have less salesmen now than you had in 1951? A. 
No, I would say about the same, I imagine, I just don’t 
remember offhand. 
Q. And would you tell us, do you have some counter 
men also? <A. Yes, sir. 
Q. How many do you have? A. Three. 
Q. Now would you tell us the trade area which 
384 . your salesmen cover. A. Most of the City of Dal- 
las, territory going south to Corsicana, Mexia, Thorn- 








120 


ton, Buffalo and back into Dallas. Then we go to Cross- 
man and Athens, Kerens and the surrounding towns, the 
City of Terrell. Thatis about all. | 

Q. They are all cities and towns in the State of Texas? 
A. Yes, sir. 

'Q. How many different lines of automotive parts does 
Sie Leech: Atti onniay Sancies Be Chae weak he & guest 
don’t know. 


-Q. Well, you do handle a number of lines, do you not? 
A. Yes, sir. 
Q. And in 1951 you handled a number of lines, did you 
not? A. Yes, sir, I don’t know how many. 
'Q. Would you say that it would be in excess of, say, 
twenty to twenty-five lines? A. Yes, sir. 
Q Could you approximate about how many lines it 
would be? A. Do you mean in the ignition lines or all lines? 
Q. All lines. A. Well, I’d say I have over a 
385 hundred different lines, but I don’t know. 
: Q. Do you handle the P. Sorensen line? 
| Hearing Examiner Cox: Did he then, in 1951? A. Yes, 


sir. 

By Mr. Schrup: 
— Q. Do you still handle it? A. Yes, sir. 
' Q Now, in 1951 what type of contract did you have with 
the Sorensen Manufacturing Company? A. I don’t know 
offhand. I believe what you call the blue sheet, is that the 
wD! 

Q. Well, I guess there is a WD contract and an AD con- 
tract; one gives 20 per cent and one gives 10 per cent. A. 
‘The 20 per cent discount. 

Q. You had that in 1951? A. Yes, sir. 

_ Q. And do you still have that type of contract today? A. 
Yes, sir. 
 Q. Now, in 1951, what type of trade did you offer the 
Sorensen line of products to? A. To the garages— You 
mean to the retail? — 
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Q. Yes. A. We sold the green price sheet, I don’t know 
what you call it. 
Q. To what type of people? A. Service stations and 


‘garages. 
386 Q. In the cities and towns that you have named? 
A. Yes, sir. 

Q. Including the City of Dallas? A. Yes, sir. 

Q. Now, did you sell any of the Sorensen ignition line 
products to any jobbers in the cities and towns which you 
mentioned? A. Oh, yes, we sold several of them. 

Q. And that was in 1951% A. Well, I imagine we did. 
I wouldn’t be swearing to it but I think I did. 

Q. Are you selling any of them now? A. No, sir. 

Q. Now, could you recall what your over-all sales were 
in 19512 A. No, sir. You mean automotive jobbing busi- 
ness? 

Q.Yes. A. Approximately $257,000 worth. 

Q. What would your sales be today? A. Over $400,000 
worth. 


Q. Mr. Leach, in the year—drawing your attention back 
to the year 1951—in the year 1951 you did make sales over 
the counter to customers who came in and ealled for the 
merchandise? A. Yes, but most of our business is whole- 
sale, either what the salesmen have sold or telephone busi- 
ness to deliver. 


Q. Well, Mr. Leach, with reference to your purchases 
from the Sorensen Manufacturing Company, in ordering 
from the factory do you attempt to make your order 

389 in sufficient amount to entitle you to it? 


Mr. Schrup: Mr. Leach, for the purpose of the present 
questions, please limit it to the year 1951. 
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Q. You may answer. A. In 1951, yes. 

Q. Why do you do that, sir? A. Well, to save that 
much freight. 

Q. Is that freight allowance important to you? A. Im- 
portant to every jobber. 

Q. Now, Mr. Leach, again referring to the year 1951, 
and in your purchase orders from Sorensen Manufacturing 
Company, and for their products, do you attempt to take 
any two per cent cash discount which they extend? A. 
When we are able we have, but of course sometimes we 
haven’t been able. 

Q. And why did you take that when you were able? A. 

You mean not able? 
390 Q. When you were able. A. Because two per 
| gent difference, well, it’s the difference of making 
a profit at the end of the year and not making a profit 
at the end of the year. 

Q. Now, Mr. Leach, do you find in the resale of the 
automotive parts which you handle, including, of course, the 
Sorensen line of ignition products, that there was severe 
competition between the jobbers in your trade territory? 

Mr. Cassedy: I object, if Your Honor please, unless it is 
limited, unless we have a definite understanding that it is 
limited to the Sorensen products in the year 1951. 

Hearing Examiner Cox: You so understand the question, 
Mr. Leach? I mean that we are talking about the year 1951 
and we are interested in the Sorensen products. So if you 
will answer all of your questions with that in mind it 
will help us. 

The Witness: Do you mind reading me the question? I 
remember it but not exactly right. 


(Question read.) 
The Witness: Yes. 


By Mr. Schrup: 


Q. In making the resale of these automotive parts, in- 
cluding the Sorensen ignition line, do you find occasions 
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where the jobbers depart from the suggested retail prices 
of the manufacturer? 
Mr. Cassedy: I object to that, if Your Honor please. It 
it is certainly not relevant here. 
391 Hearing Examiner Cox: Well, if you know, you 
may answer. I do not know what relevancy it has 
but we will see. 
The Witness: Well—— 
Mr. Cassedy: It is pure hearsay, if Your Honor please, 
and I object to it. 
The Witness: I don’t have grounds, don’t have the proof. 
Hearing Examiner Cox: And the anser is you don’t know 
for sure. 
The Witness: What we know is what the customers told 
us that they buy cheaper from elsewhere but I don’t have 
the evidence to put on the table here. 


By Mr. Schrup: 


Q. That is that you are talking about 1951 and if I were 
to ask you today you might have? A. That is right, it has 
- been too long and I couldn’t remember it that far back. 
Q. Is that jobber Trent Auto Supplies? A. I just forget. 
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394 Cross Examination 
By Mr. Cassedy: 


Q. Mr. Leach, do you have the contract that you made 
with Sorensen Manufacturing Company on November 18, 
1951, the WD account, do you have your copy of the con- 
tract? A. I might have it, but I don’t have it with me. 

Q. Do you have the WD contract that you made with the 
Sorensen Company that covered the year 1951? A. I 
don’t recollect it. 

Q. Mr. Leach, will you look at this paper I am handing 
you, which is a copy of Commission’s Exhibit 17, and state 
whether or not that is a copy of your WD contract you had 
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with Sorensen Company in 1951. A. I believe it was, it 
gives 20 per cent. 

Q. Now, under the terms of that contract, Mr. Leach, 
when you bought from the Sorensen Manufacturing Com- 
pany at the factory in New York, how much per cent dis- 
count did you get? A. Twenty per cent. 

! Q. And when you bought from Sorensen ware- 
395 house here in Dallas, what per cent did you get? A. 

Ten per cent. 

Q. Under that contract during 1951 you had the privilege 
of buying at either place, didn’t you, Mr. Leach? A. Yes, 
sir. 

Q. And you could buy any quantity at either place that 
you wanted to buy? <A. Yes, sir. 

Q. And you got to buy? A. Yes, sir. 

Q. And you got ten per cent at the local warehouse and 
twenty per cent from the factory? <A. Yes, sir. 

Q. Now, Mr. Leach, do your records show that during 
the year 1951 you purchased a total of $9,695.34 in parts 
from Sorensen Manufacturing Company? A. I don’t 
know, I don’t have those figures with me. 


396 Q. Doyouhavethem? A. 1951, well, that would 
be four years ago. 

Q. Yes,sir. A. I don’t know, we might and we might 
not. 

Q. Well, if the records of the Sorensen Company show 
that amount, would you consider their records to be correct? 
And I will give you the statement for your information that 
these records were taken, this paper was made up, rather, 
by Mr. Updike, the accountant for the Federal Trade Com- 
mission. A. How much was that figure? 

Q. $9,695.34. A. I imagine that is about right. 

Q. All right. Now, just keep your pad, I want to ask 
you about some more figures that you may want to put down. 

‘According to Mr. Updike’s tabulation on Commission’s 
Exhibit No. 45, it shows that of that total amount during 
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1951 that you bought from the factory $6,530.19. A. 
$6,000—and how much? 

Q. $6,530.19. And then I will give you the amount now 
that according to this same tabulation you bought from the 
warehouse locally here in Dallas. That amount is $3,165.15. 

Now, Mr. Leach, do you make your purchase orders per- 
sonally for your business? A. You mean do I make them 
alone or do I have other employees? 

Q. Yes, do you make them personally or do you 
397 have someone else make them? A. I make some of 

. them, some of my employees make the others. 

Q. And if they are done by others, are they done under 
your supervision and your control and you know about it? 
A. Well, they know we need the merchandise. 

Q. And you know what orders are made yourself? A. 
Well, I wouldn’t say that. What I mean, when I am not in 
the store my employees have the privilege of ordering mer- 
chandise without asking. 

Q. I understand that, but when you come back and look 
at the books and see, or do you come back and look at the 
books and see what has been ordered? A. I don’t look at 
all of them. 

Q. Well, this is your busines, isn’t it, Mr. Leach? A. 
Yes, sir. 

Q. And you run the business? A. I try to, yes, sir. 

Q. And your employees work under your direction, do 
they not? A. Yes, sir. 

Q. And you keep books in your silnea of business, don’t 
you? A. Yes, sir. 

Q. And you have the books and records which would 
show the orders from the Sorensen Company, do you not? 
A. LTimagineI would. I don’t watch every purchase order 

that goes out of the store. 
398 Q. Now, Mr. Leach, you operate a pretty substan- 
tial business, don’t you? A. Try to, yes, sir. 

Q. How much was your gross in 1951? A. You mean 
gross profits? 
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Q. No, your gross sales in 1951 A. I believe $257,000 
worth. 


'Q. Now, in handling automotive parts, you stock those 
parts on your shelves when you buy them, don’t you? A. 
Yes, sir. 

-Q. When you bought $9,695.34 worth of parts from Sor- 
ensen, that represented an awful lot of parts, didn’t it? <A. 
Sure did, yes, sir. 

'Q. Approximately how many in number? A. Oh, 
gosh, no telling. 

Q Well, give us an idea of it. Thousands of parts? A. 
Well, sure. 

Q They were small parts, were they not? A. Yes, sir. 
'Q. Now, you stocked those parts on your shelves to re- 
sell, did you not? A. Yes, sir. 

Q. You do a redistribution business in those parts? 


3s e & o se e e eS e e 
399 The Witness: You mean sub-jobbing business? 


Mr. Cassedy: Yes. 
| The Witness: We did in 1951, yes, sir. 
By Mr. Cassedy: 
'Q. You sold, in other words, other jobbers? A. Yes, sir. 
_Q. And you also sold retail outlets like filling stations 
and independent garages? A. You wouldn’t call it a re- 
tail—— 
| Q. But you sold retailers? A. No, sir. 
~Q. You only sold wholesalers? A. Only sold whole- 
sale accounts. 

Q. Only to wholesale accounts? A. Yes, sir. 

Hearing Examiner Cox: I think he misunderstood the 
last question. You asked if he sold to other retailers. You 
sold to other people who did sell at retail; isn’t that right? 

The Witness: Well, I imagine so. 

| Mr. Cassedy: Let me ask him—I will clarify it. 
Hearing Examiner Cox: All right. 


@ 
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By Mr. Cassedy: 
Q. Mr. Leach, you sold, as I understand you, to other 
people who were likewise in the wholesale business in 
400 the resale of automotive parts? A. Yes, sir: 
Q. You did, then, well, what do you yourself do, 
are you? A. Well—— 

Q. Are you a wholesaler? Yes, sir. 

Q. Well, do you call yourself a warehouse distributor or 
anything of that sort? A. Well, Pll tell you, in the past 
few years everybody calls theirselves warehouse distribu- 
tors on some lines. 

Q. Well, in the handling of Sorensen parts, the WD 
account is a warehouse distribution account, isn’t it? A. 
Now, that particular item, yes. 

Q. That particular item, you mean that particular line? 
A. Yes, sir. 

Q. And that is Sorensen parts? A. Yes, sir. 

Q. Then you were acting as warehouse distributor for Sor- 
ensen parts in 1951? 


The Witness: The last question was if I was sell- 
ing to other jobbers. 

Mr. Cassedy: Well, I wanted to identify you first and 
then ask you that question. I will repeat it. 

By Mr. Cassedy: 

Q. Insofar as Sorensen parts are concerned, in 1951 you 
were a warehouse distributor in your thinking? A. In my 
thinking, yes, sir. 
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Q. Mr. Leach, in reselling Sorensen parts—now, only 
these parts that you bought under that contract from Soren- 
sen—did you sell those to other dealers who resold to the 
garages and the filling stations? A. About two or three, 
yes, sir. 

Q. About two or three? A. Yes, sir. 
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Q. They were also known as—not also—but they were 
known as jobbers? A. Yessir. 

Q. They. too were in the wholesale business, were 
402 theynot? A. Yes, sir. 

Q. Can you name them? A. Kent was one. 
| Q. What? A. Kent Auto Supply. 
| Q. Who else? A. And—it’s been so long—we had one 
out here at Chester, I mean Chester Bradley at Trinidad. 
Q. What was the name? A. Chester Bradley, I be- 
lieve, was one of them. And let’s see who else. I don’t 
know. At that time we had one or two others, but I have 
forgotten who they were. And we have discontinued sell- 
ing and I have forgotten. 
| Q. Those you were selling in 1951 these Sorensen parts, 
they were, as I understand you now, jobbers? A. Con- 
| Q. Who, in turn, sold the same parts at wholesale to 
retailers? A. Yes, called theirselves jobbers. 

Q. Allright. Let’s put it this way. Take Kent for an 
illustration. A. Yes, sir. ; 

Q. Was Kent selling to consumers, such as the car own- 
exe, or was le reselling: Sorensen paris 40 filling stations 
and garages and so on, who sold to consumers? A. He’d 

sell both types of customers. 
403 Q. Well, then, insofar as you were concerned, you 
: were selling him for his redistribution is the point 
I want to get at. Isthatcorrect? A. Yes, sir. 

Q. Now, yon also sell retailers yourself? A. No, sir. 
| Q. What? A. We do not sell retail to anybody. 
| Q. I don’t mean sell retail. You sold to customers who 
were retailers that, im turn, sold the consumers, the car 
owners? A. We call them wholesalers, or like garages 
and filling stations, if that is what you mean. 
| Hearing Examiner Cox: I think that we are clear as to 
how you sold. It is just a question of terminology. 

_ The Witness: In other words, we don’t sell a man retail 
beeause we are not in the retail business. 
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Hearing Examiner Cox: But you would sell to a garage 
who might sell to him? 

The Witness: Yes, sir. 

Hearing Examiner Cox: I think that is clear. 


By Mr. Cassedy: 
Q. You are reselling Sorensen parts only to these other 
jobbers like Kent and Chester Bradley that you have 
404 named? A. Now, we sold garages and service sta- 
tions. 
You sold Sorensen parts to garages and service sta- 
Sons A. Yes, sir. 

Q. As well as to the wholesalers who, in turn, sold garages 
and filling stations? A. That is right. 

Q. You sold both ways; isn’t that right? A. That’s right. 

Q. Isee. And that was in 1951? A. Yes, sir. 

Q. Now, you have your records of your business showing 
who you actually sold in 1951, don’t you Mr. Leach? A. 
Well, if I didn’t destroy the ledgers. After four years we 
usually do away with them because we don’t have room to 
keep them. But we probably still have them, but I wouldn’t 
say if we do or don’t. 

Q. Mr. Leach, when you exercised the option of buying 
from the factory or from the wholesale or the local ware- 
house from this Sorensen Manufacturing Company during 
1951, why did you buy some parts from the warehouse and 
some from the factory? A. Well, we run out of merchan- 
dise and we picked up from the warehouse. 

Q. Well, was that a convenience? A. Yes, we didn’t want 
to lose any sales, you know. 

Q. Was it, then, because you got the merchandise 
405 faster this way? A. Yes, sir. Otherwise, if we had 
waited until we got it out of the factory, we might 

have lost a sale, you see. 


Q. Now, ordinarily, Mr. Leach, you buy parts—that is 
during 1951 and I am confining all of my questions to that 
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time and from this Sorensen Manufacturing Company—you 
bought parts without any previous orders for those parts, 
didn’t you? You bought them and put them on the shelf 
and waited until people that you did business with came 
‘in and ordered them from you; isn’t that right, Mr. Leach? 
A. Yes, we bought the parts to put them in stock, you know. 

_ Q. You stocked the merchandise? A. Yes, sir. 

| Q. Now, in order to make sales quickly on immediate or- 
ders, when you didn’t have that in stock, you would go to 
the warehouse of Sorensen and get the merchandise; is that 
not correct? <A. Yes, sir. 

_ Q. You got ten per cent discount on the local warehouse 
purchases compared with twenty per cent from the factory. 
How did those two compare in regard to the cost of stock- 
ing and redistributing the merchandise? 
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406 By Mr. Cassedy: 


Q. All right, Mr. Leach, have you determined the 
cost of stocking and handling parts in your place of busi- 
ness ?. y 

Mr. Schrap: Same objection. 

By Mr. Cassedy: 
' Q. As compared with the cost of buying parts from a local 
warehouse when you did not have the expense of stocking 
and handling. 

Mr. Schrap: Same objection. 

_ Hearing Examiner Cox: He may answer that yes or no, 

whether he has kept any account. 

' The Witness: I haven’t kept account of the different 

eosts, you know, of oe it up or buying it from the 
factory. 

407 By Mr. —_— 


i Q. Well, is it not a fact that there is an expense in 
the stocking and handling of parts that is greater than it 
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would be when you got them from the warehouse and did 
not have the expense of stocking and handling? 
Bs 2 @ s & e s e e 8 
The Witness: I don’t have any records of breaking it 
down as to which way would be the costliest, ordering 
408 from the factory or picking it up from the warehouse. 
If you order out of the factory you naturally make 
up one order. But if you go to the warehouse you might go 
three to five times during the day and actually, in my way 
of thinking, it is more expensive picking it up out of the. 
warehouse. 
By Mr. Cassedy: 
Q. Nevertheless you had the choice of doing it one way 
or the other? A. Yes, sir. 
Q. You could have gotten the larger discount if you had 
wanted? A. Yes, if we had ordered from the factory and 


waited for the merchandise. 
Q. And all you had to do was to wait and get it like every- 


body else? A. Yes, sir. 


Hearing Examiner Cox: I want to know this, Mr. Leach: 
your warehouse was located in Dallas so you could pick it 
up by going to the warehouse. How long did it take to get 
materials ordinarily from the factory—that is from Soren- 
sen, and we are talking about 1951, of course—how long did 
it take, approximately ? 

The Witness: I don’t know offhand, but it eeasily takes 

about, well, sometimes about two weeks or ten days, 
409 approximately two weeks from the time you ordered 

most of the time. I think it would be about two weeks 
from the factory. 

Hearing Examiner Cox: And we are interested in Soren- 
sen Manufacturing Company products only. 

The Witness: I mean it takes about, I would say approxi- 
mately about two weeks to get an order. 

e 
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Fred Allen McMillan 


was thereupon called as a witness for the attorneys in 
support of the complaint and, having been first duly sworn, 
testified as follows: 
Direct Examination 
By Mr. Schrup: 
—Q. Would you please state your full name and address for 
the reporter, please. A. Address, you mean my business 


address? 
Q. Yes. A. Fred Allen McMillan, 1636 to 1638 Forrest 


Avenue. 
Q. And that is in Dallas? A. Dallas, Texas. 


410 Q. What is the nature of that business? A. I am in 


the wholesale automobile parts business, also the 

hardware but I don’t guess you want that, but it is all in 
the same building. 
| Q. Did you state the name of that business? A. McMillan 
Auto Parts. 

' Q. Are you the owner? A. Yes, sir. 

 Q. Now, do you employ any salesmen? A. Outside or in- 
side? 

| Q. Both, sir, both outside and inside. A. I employ two 
inside and I sell outside myself. 
| Q. What trade area do you cover outside? A. Principally 
South Dallas. 
' Q. To what type of trade do you sell you products? A. 
- Wholesale, mostly. 
' Q. I mean what type of customer, what type or class of 
eastomer do you call on? A. Garages, trucking companies 
and. service stations, as well as other businesses. 
| Q. Now, you also make sales over the counter? A. Yes, 
sir. 
 Q. And would you describe what those are? A. Well, 
they are just sales where customers come up and ask for 
something and we just sell it to him over the counter. 


: 


A. 
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411 Q. Do you also make sales by means of customers 
telephoning in and then making a delivery? A. That 
is right, we do. 

Q. Would you know about how many automotive lines you 
handle? A. Yes, roughly I’d say between 80 and 100. 

Q. And is Sorensen’s Ignition hme one of those? A. That 
is right. 

Q. Would you be able to recall what you over-all sales 
for the year 1951 were? A. No, sir, I sure don’t know. I 
could guess at it but I wouldn’t know whether it would be 
true or not. 

Q. Could you approximate what your sales were for last 
year? A. I’d say $110,000. 

Q. Would those sales be larger last year than they were in 
1951? A. No, it stays about the same, approximately. 

Q. Now, are your sales—referring to the year 1951 and 
we have sales disclosed by the record—strike that and make 
it purchases. 

Now, according to Commission’s Exhibit No. 45, it dis- 
closes that your purchases from Sorensen Manufacturing 
Company amounted to $1,595.91 in 1951. Would you state 
whether or not your purchases for 1954 were larger or 
smaller. A. 1954, that was last year. 

Q. Yes. A. Well, I don’t really know. it is just 
412 hard to say. I have been there for ten years and I 
just can’t recall those figures. 

Q. Well, are your sales increasing? A. They stay about 
the same, as far as Sorensen is concerned, I don’t know if 
they are larger or smaller. 

Q. Approximately the same, you say? A. Total sales 
might not, but I don’t know about Sorensen. 

Q. I am talking about Sorensen Manufacturing Company. 

Hearing Examiner Cox. He said he didn’t know, and 
1954 we are not interested in particularly, anyway. | 


By Mr. Schrup: 


Q. Mr. McMillan, directing your attention to Sorensen’s 
ignition line and the year 1951, in ordering Sorensen parts, 
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ignition line parts, from the factory, do you attempt to 
order in amounts sufficient to entitle you to the freight 
allowance? A. Oh, yes. 

Q. Why is that, sir? A. Well, it’s rather obvious, you 
save the freight. 

Q. And is that an important item to you? A. Sure, 
freight is always important. 

_Q. Now, in purchasing Sorensen ignition line products 
from the Sorensen people, do you attempt to take advantage 
of the two per cent price discount offered you? A. I have 
so far, yes, sir. | 

Q. Why do you do that? A. That is another obvious 
answer, it is cheaper. 
413 Q. And are you interested in buying your mer- 

! chandise at the cheapest available price? A. That is 
right, sure I am. 

QQ. And why is that, sir? <A. Well, of course, it is all 
obvious. The cheaper you can buy it, the more money you 
can make and that is what we are all in business for, 
to make money. 

Mr. Schrup: I believe that is all. 


Cross Examination 
By Mr. Cassedy: 


| Q. Mr. McMiilan, I hand you—strike that. You had a so- 
called WD contract with Sorensen in 1951, did you not? 
A. I believe that is correct, yes, sir. 

Q. I have here a copy of Commission’s Exhibit 17 which 
I want you to look at and see if this is it. A. This is it. 
| Q. Now, under the terms of that contract, Mr. McMillan, 
you could buy from the local warehouse here at Dallas 
or from the factory in New York? A. That is correct. 
| Q. And, of course, as provided in the contract, you got 
twenty per cent from the factory in New York and ten per 
cent discount from the local warehouse? A. That is 
correct. 
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Q. You had that as a choice, did you not? A. 
414 Yes, sir. 
Q. You could get the twenty per cent discount if you 
wanted it, could you not? A. That is correct. 

Q. Now, according to Commission’s Exhibit No. 45, 
which is a tabulation made by Mr. Opdyke, one of the 
Commission’s accountants, you purchased from Sorensen 
Manufacturing Company during the year 1951, $1,595.91, 
that is the total for parts. A. Well, I haven’t looked it up, 
but I presume that is right. 


Mr. Schrup: It is right, sir. 
By Mr. Cassedy: 


Q. Let us assume that is correct. According to the 
same tabulation you bought $470.54 of that amount from 
the factory and $1,125.37 from the local warehouse. I 
am again assuming that his figures are correct and I 
take it that you would assume they are correct, too? A. 
That is right. 

Q. Now, why did you make those purchases at the local 
warehouse and those at the factory? A. Well, there are 
several reasons for that. One is that sometimes when the 
representative calls on me I give him an order and he 
ships them from the factory. Then, of course, other times, 
being busy we would just pick them up at the warehouse. 
And over a period it just accumulated that way. When 
someone came in to the place and wanted a piece of Soren- 

sen merchandise and you don’t have it, why, you 
415 go to the warehouse and pick it up for him. And 

just over a period of time the figure accumulated 
that way. Of course, it would be to my advantage if I 
had known how much I was going to buy in advance to 
buy more from the factory. But as it worked out, I bought 
more from the local warehouse than I did from the factory. 

Q. But it was your choice, was it not? A. That is 
right. 

Q. You could have gotten the larger discount if you 
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had wanted to order from the factory? A. That is right, if 
I had just gone ahead and ordered from the factory. 

Q. Mr. McMillan, did you compete with Mr. Leach, the 
Leach Auto Supply Company locally?’ A. Oh, I am sure 
I did compete with all of the parts companies in town. 

Q. Did you sell other jobbers? A. No. 

_ Q. Who were your accounts; who did you sell to in 1951? 

A. Well, I sold to anyone that walked in the store and 
wanted to buy parts, and I sold parts to companies who 
were our regular customers, like filling stations, garages, 
service stations, trucking companies, just anyone that 
would buy. 

Q. Mr. McMillan, you said that you would make your 

|. orders on freight allowances, make them large enough 
416 so that you would get an allowance. What was that 

amount from Sorensen Manufacturing Company in 
1951? A. Whatever their regular terms were, whatever 
the terms were, I believe they were either 100 or 150. We 
buy so much stuff from various people that I cannot recall 
every company, and some of them have 100 and some 
have 150. . 

Q. If Mr. Sturgess says it is 100, you would go along 
with that? A. Sure. 

Q. One hundred pounds, as I understand it, is correct. 

Did you have any parcel post shipments? A. No, sir, 
never had a parcel post shipment as I recall, from Soren- 
sen. 


, s ] se eS a e * s & 
Noland D. Lenamond 


was thereupon called as a witness for the attorneys in 
support of the complaint and, having been first duly sworn, 
testified as follows: 


Direct Examination 
By Mr. Schrup: 


Q. Will you please state your full name for the reporter. 
A. Noland D. Lenamond. 


@ 
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Q. And your address, your business address? A. 

417 Lenamond Auto Supply, 4606 South Lamar Street, 
Dallas, Texas. 

Q. And you are the owner? A. Yes, sir. 

Q. What is the nature of the business of the Lenamond 
Auto Supply? A. Auto supply parts, supply all kinds of 
parts for automobiles. 

Q. And you act as a wholesaler? A. Yes, both wholesale 
and retail. 

Q. Now, do you employ any salesmen, sir? A. One 
part time, that is my son. 

Q. And you also employ a counterman? A. Yes, sir. 

Q. How many do you employ? A. The boy, he works 
part time selling and part time on the counter, so there 
would be four of us, no, there would be five of us on the 
counter. 

Q. And you are on the outside? A. No, sir, my son. 

Q. Your son? A. Yes, sir. 

Q. What trade area do you cover on the outside? A. 
We cover around three miles north, and something like 
five miles south, a radius of around three and a half to 
five miles, somewhere in that area. 

Q. And that is beyond the City of Dallas? A. 
418 No, sir, that is within the city lmits. 

Q. Now, do you make sales where customers come 
into your place of business and order the merchandise and 
take it with them? A. Yes, sir. 

Q. Your outside salesman also calls on customers and 
secures orders and you deliver the merchandise? A. 
Yes, sir. 

Q. And do you receive telephone orders from antowens 
for the merchandise and deliver such merchandise in re- 
sponse to the telephone orders? A. Yes, sir. 

Q. Do you sell to any other jobbers? A. No, sir. 

Q. About how many lines do you handle, sir? A. Well, 
sir, I never give this a thought. 
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Hearing Examiner Cox: Let’s not think about it too 


The Witness: Well, around twenty of better. 


By Mr. Schrup: 


Q. Do you handle the Sorensen ignition line? A. Yes. 
Q. The record discloses that you handled the Sorensen 
line in 1951, under what is known as an AD contract and 
your purchases are disclosed to be $528.39, all of which 
were purchased from the local warehouse here in Dallas. 
Do you hold an AD contract today of the Sorensen 

419 line? A. Yes, sir. 

Q. What were your purchases in 1954? A. Some- 
thing better than $3,000, but I don’t know just what the 
amount was. 

'Q. Do you continue to make your purchases from the 
_ warehouse or do you purchase from the factory? A. I 
purchase the majority from the factory. 

Q. Why is that? 

Mr. Cassedy: I object to it as not being limited to the 
period involved here. We are not concerned with what he 
does not. 

Hearing Examiner Cox: I think we might as well limit 
the questions to the period of 1951. 

‘Mr. Schrup:I reserve my exception. 


By Mr. Schrup: 


Q. Would you recall what your over-all sales in 1951 
were for your business? A. I don’t recall, no, sir. 

Q. Well, in purchasing your automotive parts, and di- 
recting your particular attention to the Sorensen ignition 
line, do you attempt to take advantage of the two per 
eent cash discount? A. Yes, sir. 

Q. Why is that? A. Just another two per cent in my 

pocket. 
420 Q. That is important to you? A. Yes, it is, two 
per cent lots of times will make a big difference in 
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your bank account at the end of the year so far as that 
is concerned. 

Q. In other words, it is 2 substantial item in your 
profit margin? A. Yes, sir, very- 

Q. Have you ever been offered a WD contract? 

Mr. Cassedy: I object to that, if Your Honor please, 
what he has been offered or whether he has been offered a 
WD contract or not at any time. 

Hearing Examiner Cox: Well, had you been offered one 
in 1951? 

The Witness: No, sir. 


Cross Examination 
By Mr. Cassedy: 

Q. Mr. Lenamond, you had what was called an AD con- 
tract with Sorensen Manufacturing Company in 1951, as 
I understand it. A. Yes, sir. 

Q. Mr. Lenamond, I hand you a copy of Commis- 

421  sion’s Exhibit 16 and ask you whether or not that 

is a copy of the contract, a copy of the type con- 

tract that you had? A. Well, sir, to tell you the truth, 

I would have to look at the one I have to make sure hbe- 

fore I say definitely, but as far as I know, we was on an 
AD contract. 

Q. Let me ask it in this way. Under the terms of your 
eontract that you had with Sorensen Manufacturing Com- 
pany, what discount did you receive on the purchase of 
parts from Sorensen? 

Hearing Examiner Cox: What type diseount did you. 
receive? 

The Witness: Well, three per cent—you mean on a re- 
bate how much did I receive at the end of the year? 


By Mr. Cassedy: 


Q. How much did you receive in 1951? A. Oh, I wouldn’t 
know for 1951, well, for 1951 not anything. 
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Hearing Examiner Cox: Were you entitled to any dis- 
count on purchases, discount from their list price? 

The Witness: Well, no, sir, not in 1951 because I 
didn’t buy enough merchandise, didn’t reach the bracket. 


By Mr. Cassedy: 


Q. Mr. Lenamond, I do not want to mislead you and I 
know that you do not want to make any misleading state- 
ment to us. But according to Commission’s Exhibit, the 
reeord made up by the Federal Trade Commission, Com- 

mission’s Exhibit No. 22-B, it shows that during the 

422 year 1951 you bought $528.39 worth of Sorensen 

| parts. Do you know, Mr. Lenamond, if that is cor- 
rect? A. No, sir, I wouldn’t know. 

Q. Now, according to the same exhibit, you received 
on discount on purchases $51.46—no, $52.46, which is ap- 
proximately a ten per cent discount. A. Well, that is 
true, sir. Yes, sir, I thought you were talking about the 
rebate, what we get at the end of the year, sir, that is 
three per cent at the end of the year if we run so much, 
you know, if we sell so much. And then this ten per cent, 
we also get that ten per cent extra. 

Hearing Examiner Cox: You did get the ten per cent 
in 1951 but you did not get the three per cent? 

The Witness: No, sir. . 

_Hearing Examiner Cox: Because your sales were not 
large enough? 

The Witness: No, sir. 


By Mr. Cassedy: 


'Q. So you got the straight ten per cent on purchases 
from the local warehouse here in Dallas? A. Yes, sir. 

'Q. Did you pay any delivery charges or were any de- 
livery charges taken off the percentage that you were 
allowed on those purchases? A. You mean did it cost 
me anything at the warehouse to pick it up? 

Q. Did you go there and pick up everything you 

423 bought in 1951? A. Yes, sir. 





: 
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Q. Were there any charges by the warehouse or any- 
thing to make the ten per cent less than ten per cent? 
A. Well, as you know, there is a five per cent warehouse 
handling charge but I don’t think that that comes off 
the ten per cent. I wouldn’t say definitely on that, though. 

Q. Well, as a matter of fact, it didn’t. You got ten 

per cent as a discount on the parts that you bought from 
Sorensen at the warehouse, as I understand it. A. Yes, 
sir. 
Q. And as provided in the contract and as figured here, 
you got 9.93 per cent. I am referring to Commission’s 
Exhibit 22-B, it listed 9.93 per cent. Do you know any- 
thing about that? A. No, sir. 

Q. What I wanted to know was why that wasn’t ten 
per cent even. A. I don’t know myself, couldn’t tell you. 

Q. The way you understand it, you got the ten per 
cent from Sorensen. 

Mr. Schrup: Just a minute. I object. Mr. Cassedy 
knows full well what that 9.93 is. 

Mr. Cassedy: No, I do not. 

Mr. Schrup: The excise tax when those charts were 
reprepared, let’s put it, to take into consideration the 
excise deductions by Sorensen. That is in the record. 

Mr. Cassedy: All right. 
424 Hearing Examiner Cox: How long have you been 
in business? 

The Witness: I believe it was 1951, sir. 

Hearing Examiner Cox: When you mentioned a while 
ago that your purchases in 1954 from Sorensen amounted 
to something like $3,000 of your other purchases, have 
your other purchases increased accordingly from the 
other manufacturers? What I am trying to find out is if 
your entire business has increased at that rate. 

The Witness: Well, I would suppose, Judge, yes, sir, 
I would say it has, because the business is far ahead 
now, farther ahead now than it was in 1951. We do far 
more business. 
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‘Hearing Examiner Cox: In 1951 you were just new 
in the business? 

‘The Witness: Yes, sir. That was my first year of 
business. | 


By Mr. Cassedy: 


'Q. You say that 1951 was you first year in business? 
A. I believe it was, 1950 or 1951. 
Q. And have you continued as a Sorensen customer 
since that time? A. Yes, sir. 
Q. Right straight along? A. Yes, sir. I first, at first, 
during the first three months, I had PND, and then we went 
to Sorensen right afterwards. 
425 Q. And you have continued with Sorensen? A. 
Yes, all the way. 
Q. Up to the present date? A. Yes, sir 
| Hearing Examiner Cox: When did you change from the 
AD to the WD contract, do you know? 
Mr. Sehrup: I do not think he has testified that he has. 
Hearing Examiner Cox: Well, do you know, did you 
change from an AD to a WD contract? 
The Witness: I haven’t, I don’t reckon. 


ge e & € s e e & @ * 
Redirect Examination 
By Mr. Schrup: 


Q. Mr. Lenamond, you mentioned a three per cent year- 
end rebate that you now receive. A. Yes, sir. 


& e e e e e cd * e e 
426 Q. You do now receive a three percent rebate? 
A. Yes, sir. 
Q. And that is on factory shipments? 
€ co & e 2 8 & ® * s 


The Witness: Yes, sir, on factory. 


€ 


143 


By Mr. Schrup: 

Q. And that is on the Sorensen line? A. Yes, sir. 

Q. You mentioned to Mr. Cassedy something about a 
five per cent warehouse fee on the Sorensen line; would 
you explain that, please. 

Hearing Examiner Cox: He didn’t say that. I don’t 
know what difference that makes, but did you? 

The Witness: No, that is a factory charge somehow or 
other, I believe, but I don’t believe that I could exactly 
explain that. 

Hearing Examiner Cox: All right. Let’s forget it then. 


By Mr. Schrup: 


Q. And I understand from your testimony now 
427 with regard to your purchases from Sorensen they 

are predominantly from the factory; is that cor- 
rect? A. Yes, sir. 


Recross Examination 


By Mr. Cassedy: 

Q. Mr. Lenamond, in 1951 you had the choice of buying 
from the factory or the warehouse locally, did you not? 
A. Yes, sir. 

Q. And you have had that choice all the way through and 
all through the years up until now? A. Yes, sir. 


Further Redirect Examination 
By Mr. Schrup: 


Q. Mr. Lenamond, in 1951 you purchased $528.39 from 
Sorensen. Does that comprise numerous, or is that com- 
prised of a number of purchases? A. What? 

Q. Does that comprise a number of purchases? A. Yes, 
sir, a number of purchases. 
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428 Milton S. Driss 


was thereupon called as a witness for the attorneys in sup- 
port of the complaint and, having been first duly sworn, 
testified as follows: 


Direct Examination: 
By Mr. Schrup: 


Q. Will you please state your full name. A. Milton S. 
Driss. 
_ Q. And what is your address? A. 1600 North Haskell. 

Q. In Dallas? A. Yes, sir. 

Q. What is the name of your business? A. National 
Auto Parts Exchange. 
- Q. What is the nature of that business, please, sir? 

A. Automotive. 
429 Q. I mean, are you a wholesaler of automotive 
parts? A. Yes. 

Q. Now, in 1951 you handled the Sorensen line of igni- 
tion products, did you not? A. Yes, sir. 
' Q. Did you handle any other products that you recall, 
any of the carburetor products? A. I believe brake linings. 

Q. I am talking about Sorensen. A. In ignition? 

Q. No; you handled ingnition, the ignition line, did you 
not? A. That is right. 

Q. And did you handle any of the carburetor products? 
A. Carburetor kits and regulators. 

Q. Any cable and wire? <A. Very, very little wire at 


_ Q. Now, in addition to the Sorensen line that we have 
mentioned, did you handle other lines? A. Yes. 

Q. About how many other lines did you handle? A. I 
had a-brake lining deal, hydraulic brake parts deal, and I 
think I had a wire deal. 

Q. And by ‘‘deal’’ you mean a franchise or contract? 
A. That is right. 

Q. Very well. Go ahead. A. That is about all. 
430 Q. In 1951 you were the only outside salesman? 
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A. That is right. 

Q. And what trade area did you cover? A. Oh, approx- 
imately thirty miles. 

Q. That is thirty miles within the radius of Dallas? A. 
Yes. 

Q. And the City of Dallas? A. And the City of Dallas. 

Q. And you were offering automotive parts for sale 
and selling to what type of trade? A. Mainly to smaller 
jobbers. 

Q. You sold to smaller jobbers? A. That is right. 

Q. Now, you are talking about the Sorensen line of 
products? A. Well, all the lines we carried at the time. 

Q. In addition to selling to smaller jobbers, did you sell 
to garages? A. Very little. 

Q. Did you make some sales to garages? <A. Yes, sir. 

Q. And service stations? A. Yes. 

Q. Now, in making sales or making purchases—going 
back to 1951—-strike that. 

Going back to 1951 you held with Sorensen Mann- 
431 facturing Company what is known as an AD con- 
tract? A. Don’t recall which contract it was. I 

did have an AD at one time with them. 

Q. Do you recall that you did get a ten per cent dis- 
count? A. Yes. That was the AD, I guess—that is off 
of the face of the invoice you mean? 

Q. That is right. A. Yes. 

Q. To refresh your memory, I direct your attention to 
Commission’s Exhibit 40-A and 40-B, which is a photo- 
static copy of a billing copy of P. Sorensen Manufacturing 
Company to the National Auto Parts Exchange, 1600 
North Haskell Avenue, Dallas, Texas, date shipped March 
1, 1954. Now, the item at the top of the page, namely, 
C. A., what is that? A. That is carburetor parts. 

Q. And you received ten per cent discount on those pur- 
chases? <A. Yes. 

Q. And the next items below that? A. That is wire. 

Q. That is wire, and you received a ten percent discount? 

A. That is right. 
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Q. And the balance of the items on the invoice? A. Igni- 
boa, voltage regulators. 
Q. And on those you also recieved the den pax donk aie 
count? <A. Yes, sir. 


432 Q. Now, the record also discloses, Mr. Driss, that . 


in the year 1951, under your AD contract you pur- 

chased from Sorensen Manufacturing Company, your pur- 
ehases amounted to $3,510.24. Those purchases were di- 
vided into purchases from the factory, that is factory ship- 
ments of $3,389.03, and warehouse purchases that amounted 
to $121.21. Would you state why you bought the pre- 
dominant amount of purchases in 1951 from the factory 
of Sorensen Manufacturing Company? A. Well, on the 
factory shipments, the totals of the factory shipments 
brought up the total of your purchases amounting to 
certain dollars and cents from the factory. In other words, 
the more you bought from the factory the greater your 
diseount, the category of discount that it puts you in, and 
anything picked up at the warehouse, that didn’t count 
toward the total sales or volume. 
| Q. And in 1951 you got an additional three per cent on 
factory purchases? A. One year they gave me the addi- 
tional three per cent, yes. 

Q. And you attempted to get that three per cent in 
oe those purchases? A. Yes, sir. 
| Q. And why is that, sir? A. Well, it’s profit. 

Q. And that is what you are in business for. A. 
433 Yes. I hope so. 

Q. Now, in paying for your purchases of this 
Sorensen line, in 1951 did you attempt to take advantage 
of the two per cent cash discount they extended? A. Yes. 

Q. Why did you take that, sir? A. Well, that is always 
a matter of business policy to get that two per cent. 
| Q. And that is important? A. Important, yes, not only 
with Sorensen but all manufacturers. 

Q. And if it is possible you do so? A. Yes, sir. 
_ QI believe you mentioned, and if you didn’t tell us, 
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would you say whether or not the major percentage in 
1951 of your sales of the Sorensen line were as a result 
of calls by you and orders from the customers? A. Yes. 

Q. And in addition to that, were there sales made of 
the Sorensen line or lines that you have mentioned, sales 
made as a result of customers calling at your place of 
business and picking up the merchandise? A. Just the 
garages and service stations, very limited. 

Q. And that is called over-the-counter sales? A. Over- 
the-counter sales. 

Q. Now, were any of these sales that you made of 

434 the Sorensen lines made at a retail price? A. Well, 

we don’t have hardly any retail to speak of in our 

place. If there was, it wouldn’t have amounted to one 
per cent, or not even one per cent 

Q. Now, the sales that you made to other jobbers, at what: 
price were those made? A. They were billed out on a 
jobber’s schedule. I don’t recall the color of the sheet. 

Q. Maybe I could refresh your memory. A. I think we 
were billing on a blue, and the black was the jobber, if 
I am not mistaken. 

Q. Commission’s Exhibit No. 12-A is called *‘ Distributor 
Net Prices’’; is that the price sheet you purchased on? 
A. That is right, and sold on the pink. 

Q. Which is Commission’s Exhibit 13-A. 

Hearing Examiner Cox: What is that? 

Mr. Schrup: Commission’s Exhibit 13-A. 

Hearing Examiner Cox: I do not understand what he 
stated about it, what he said with reference to Com- 
mission’s Exhibit 13-A. 

The Witness: That is the prices we sold on. 

Mr. Schrup: In other words, the witness purchased on 
the basis of Commission’s Exhibit 12-A, the blue, and sold 
to other jobbers on the basis of Commission’s Exhibit 13-A, 
the pink sheet. 

The Witness: Right. 
435 Hearing Examiner Cox: Those were your net 


‘selling prices? 
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The Witness: That is right. 

! ing Examiner Cox: You didn’t vary from that? 

The Witness: Sir? 

Hearing Examiner Cox: You did not: vary from those 
prices? 

The Witness: No, not to tha smaller jobbers. 

Mr. Cassedy: What is the number of that blue sheet? 

Mr. Schrup: Exhibit 12-A. 

By Mr. Schrup: 

Q. Now, that happens to be with reference to the car- 
buretor sheets. Turning to the ignition line, which is Com- 
mission’s Exhibit 2-B, being the blue sheet, and 3-A, being 
the pink sheet, the same testimony would apply to the igni- 
tion line; is that correct, sir? A. Yes, sir. 

Q. And that is you purchased the ignition line on the blue 
sheet and sold on the pink sheet? A. That is right. 

Q. Well, in 1951, Mr. Driss, you testified that you pur- 
chased on the basis of an AD contract, with the result that 
at the end of the year you received ten percent plus three 

| percent on your purchases. A. Well, the ten percent 
436 was given off ita face and I believe the three percent 

| ‘Was given me at the end of the year. 

Q. Were you offered a WD contract in 1951 which en- 
titled you to twenty percent off the face of the invoice? A. 
No, I wasn’t offered that deal. 

Mr. Schrup: That is all. 

Cross Examination 
By Mr. Cassedy: 

Q. Mr. Driss, in your answers that you just gave Mr. 
Schrup about buying off the blue sheets—and he referred 
to Commission’s Exhibit 12-A and 2-A—what you meant to 
say was that you bought off of those blue sheets less ten 
per cent? A. That is right. . 

Q. And in addition, you say you got a three per cent 
rebate for the year 1951? A. I don’t recall if it was 1951, 
but one year I did. 
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Q. You do. not know if it was in 1951 or not? A. No, sir. 

Q. But you do know that you got the ten per cent? A. 
Yes, off of the face of the invoices 

Q. What type of parts were you ee from Sorensen 
in 1951? A.:- Ignition voltage regulators and carburetor kits. 

Q. What is the nature of your business; is your business 
redistribution or resale or is it manufacturing? A. We are 
in the rebuilding business of auto parts, and also the whole- 

saling of the other lines that we carry. 
437 Q. And what use do you make of Sorensen prod- 
ucts in rebuilding? A. We sold some of it to the 
smaller jobbers and some of it we used in rebuilding. 

Q. Rebuilding what? A. Carburetors. 

Q. And you buy parts from Sorensen, or rather you 
bought parts from Sorensen in 1951 for rebuilding carbure- 
tors? A. We did use some of it for rebuilding, yes, sir. 

Q. Then you didn’t resell those: parts as such, but you 
sold them as part of the rebuilt part? A. No, we sold some 
of it to the smaller jobbers in the kits, and we used some 
ourselves in rebuilding of the carburetors. We had it both 
ways. 

Q. Did you rebuild generators and fuel pumps? A. Fuel 
pumps, I don’t believe we went into it around 1951. 

Q. What about brakes? A. Brake linings, we went into 
them around 1952. 

Q. You are primarily a rebuilder, are you not, Mr. Driss? 
A. Yes, in a sense. 

Q. Mr. Driss, in purchasing from Sorensen Mannfactur- 
ing Company in 1951, according to Commission’s Exhibit 
45, you bought a total of $3,510.24 worth of parts, $3,369.03 
from the factory in New York, and $121.21 from the ware- 
‘house locally here in Dallas. Now, this is made up by the 

Commission auditor, and I assume it is correct, and I 
438 think that you would assume that it is correct also 
for the purposes of questions. A. That is right. 

Q. Now, you had the choice of buying from the factory 
or the warehouse, did you not? A. With the understand- 
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ing we didn’t get the volume, the total volume, that is, what 
we bought from the warehouse here had nothing to do with 
the total volume bought from the factory. 

'Q. That is in counting that extra rebate? <A. Yes. 

'Q. Well, assume, we'll take a figure of $10,000, if you 
bought it all from the warehouse it would not show that 
you bought it from the Sorensen factory but you would 
have gotten the ten per cent discount whether it was from 
the factory or warehouse? A. That is right. 

'Q. And when you bought enough in quantity from the 
factory, you got an extra three per cent? A. Just one 
year only. 

'Q. Just the one time? A. At the end of one year they 
gave me an additional three per cent. 

'Q. That, then, was on the purchases from the factory. 
Now, the point I am making, you have the choice of getting 
that from either the factory or the warehouse? A. Yes, we 
could have gotten it from the warehouse. 

Q. And if you had bought all of it from the local 


439 warehouse, you would have received that additional 
| rebate? A. The three per cent? 
Q. Yes. A. No. 


s & eS @ 2 @ 
Rube E. Warner | 
was thereupon called as a witness for the attorneys in sup- 
port of the complaint and, having been first duly sworn, 
testified as follows: 
Direct Examination 
By Mr. Schrup: 
Q What is your full name? A. Rube E. Warner. 
Q And what is your address? A. 2813 Commerce Street. 
Q. And what name do you operate under? A. Warner — 


Auto Supply Company. 
Q. And that is in Dallas, of course? <A. Yes, sir. 
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Q. Mr. Warner, is the Warner Auto Supply Company 
the successor of Henderson Auto Parts that was 
440 formerly located at 2813 Commerce Street? A. Yes, 


sir. : 
Q. And when did you purchase that business, sir? A. 
November 1, 1954. 
Q. And at the time you purchased that business, the 
Henderson Auto Parts, were they handling the Sorensen 
Mannfacturing Company line of pesdincta? A. That is 


right. 


By Mr. Schrup: 


Q. Mr. Warner, were you formerly a partner in Gates 
and Warner Auto Parts Company? A. Yes, sir. 

Q. And when did you sever that connection? A. Octo- 
ber 29, 1954. 

Q. During the year 1951 you were a partner in Gates and 
Warner? A. Yes, sir. 

Q. That is located at 110 North Peak Street in Dallas? 
A. Yes, sir. 

Q. During the year 1951, Gates and Warner Company 

purchased the P. Sorensen ignition line? A. Yes, sir. 
441 Q. And do you recall what type of contract you 

operated under at that time? A. Not offhand, no, 
sir, I think it was an AD, though. 

Q. Do you recall? A. I couldn’t be positive on it, but I 
am sure it was at that time, yes. 

Q. Well, for the purpose of the record, the record dis- 
closes that Gates and Warner Auto Parts Company in the 
year 1951 operated under an AD contract and purchased 
$1,068.93 worth of merchandise from the Sorensen Mann- 
facturing Company. 

Hearing Examiner Cox: Was that all from the ware- 
house? 

Mr. Schrup: Yes, sir, all from the warehouse, and I am 
coming to that, sir. 
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By Mr. Schrup: 


Q. During the time in 1951, Mr. Warner, when you were 
a partner in Gates and Warner Auto Parts Company, would 
you be able to tell us about how many lines of automotive 
parts they handled, or you handled? A. Oh, in the neigh- 
borhood. of 50 or.55. 

Q. And one of those lines was the Sorensen ignition line? 
A. Yes, sir. 

Q. And did the Gates and Warner Company have any 
outside salesmen? A. Yes, sir 

| Q. And what was the trade area that they covered? 
442 <A. Why, locally, or no more than Dallas County. 

! Q. That is the City of Dallas and Dallas County? 
_ A. Yes, sir. 

Q. And about how many salesmen did you have? A. We 
had four. 

Q. And in addition to the four outside salesmen, did you 
have any counter men? A. Yes, sir. 

Q. About how many did you have? A. We had three 
counter men, counting myself. 

Q. Now, the outside salesmen, what type of trade would 
they call on in an attempt to sell automotive parts? A. 
Filling stations and garages, fleet operators. 

Q. In making your sales, that is the Gates and Warner 
sales, of your various parts, including, of course, the 
Sorensen line in 1951, did you make any sales where the 
customer called at your place of business and picked up the 
merchandise? A. Oh, yes. 

Q. Would that be a substantial amount of the business? 
A. No. 

Q. About what percentage? A. Over-the-counter sales I 
would say, oh, right offhand it would be in the neighbor- 
hood of 25 per cent, 20 or 25 per cent. 

‘Q. In making the sales of this merchandise, did you make 

: any sales in response to telephone orders following 
443 which you delivered the merchandise to customers? 

A, Yes, that is the major part of the business. 
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Q. Then you also made sales where the salesmen called 
on customers? A. That is right. 

Q. And took the orders? A. Yes, sir. : 

Q. And the orders were brought to your place of — 
ness and then the merchandise was delivered? A. Yes. 

Q. Now, when you were a partner in Gates and Warner, 
in ordering merchandise where the factory allowed a freight 
allowance on the shipment from the factory, did you at- 
tempt to make an order in sufficient amount to earn that 
freight allowance? A. No, sir, we did not, we picked it up 
from the warehouse. 

Q. You are talking about the Sorensen line, and were all 
of your purchases from the warehouse? <A. No, oh, no. 

Q. The record shows, well, I think you misunderstood me, 
Mr. Warner. In 1951 the record shows that you bought ~ 
$1,068.92 worth of the Sorensen ignition line. A. Yes. 

Q. And all of that was purchased from the warehouse 

here in Dallas? A. Yes, sir. 
444 Q. Now, that dollar amount embraced a consider- 
able number of different purchase orders, did it not? 
A. Ob, sure, sure. 


445 By Mr. Schrup: 

Q. Well, let’s turn it around this way. Mr. Warner, in 
purchasing the Sorensen ignition line from the warehouse 
here in Dallas, I understood you to say that that constituted 
a considerable number of individual purchases. <A. It did, 

sir. 

Q. And why did you not make those purchases from the 
factory? A. Because they had the local warehouse here 
and our volume of business didn’t justify purchasing direct 
from the factory. 

Q. If your volume of business justified your purchasing 
from the factory, you could have gotten a freight allowance 
and if so, would you have purchased from the factory? <A. 
Oh, sure. 
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. Q. Now, would you state again, please, when did you take 
over the Henderson Auto Parts? A. November 1, 1954. 
Q. And the Henderson Auto Parts now handles the 
Sorensen ignition line? A. They were handling it when I 
purchased it. 

Q. Yes, and the Warner Automotive Supply Company 
now handles it? A. Yes. 

Q. Are you located in close proximity to the Leach Auto 

Supply? A. Within exactly a block. 
446  ~- Q. In operating the Warner Automotive Supply 

- Conipany, do you operate in somewhat the same man- 
ner as the Gates and Warner Company? A. Yes, sir. 

Q. And do you make sales over the counter of the Soren- 
sen line when customers come in? A. Yes, sir. 

Q. You make sales in response to telephone orders that 
come in and then make delivery? A. Yes, sir. 

Q. And your salesmen now go out into the City of Dallas 
and secure orders and refer them to your place of business 
for delivery? A. They do. 

Q. What type of customers do you now call on in operat- 
ing the Warner Automotive Supply Company? A. The 
same type as before. 

Q. And that is garages, service stations and purchasers 
of that nature? A. Yes. i 

Q. What type of contract are you operating under now 
on purchases from the Sorensen Manufacturing Company? 

A. An AD contract. 

-Q. Now, when you were a partner in the Gates and 

| ‘Warner Auto Parts Company and purchasing Soren- 
447 sen ignition products, and now as the owner of the 

! Warner Auto Supply Company, in purchasing the 
Sorensen ignition line do you seek to take advantage of the 
two per cent cash discount on purchases as allowed by the 
Sorensen Company? A. That is customary where any 
manufacturer will allow it and you have got the money to 
pay for it, why, you take your two per cent. 

Q. And why do you do that, sir? A. Well, in a year’s 
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purchases after all it amounts to a considerable amount of 
money. 

Q. Do you consider the taking of the two per cent cash 
discount important to the profit structure in the operation 
of your business? A. I do. 

Q. Now, Mr. Warner, referring back to the year 1951, 
could you tell us approximately what the over-all sales of 
Gates and Warner Company were? A. It would have to be 
approximately, I cannot give you the exact figures. 

_Q. All right. A. Around $250,000 yearly. 

Q. And you have been in business now for about six 
months? A. Since the first of November, yes, sir. 

Q. Would you be in a position to tell what the overall 
sales were for the last six months? 


448 Q. Mr. Warner, when you were a partner in Gates 

and Warner, do you recall the name of the Sorensen 
Manufacturing Company salesman that called on you? A. 
Mr. Rieser. 

Q. Mr. Rieser? <A. Yes, sir. 

Q. And during that time, or did you always operate un- 
der an AD contract from the Sorensen people? A. No, that 
was changed, oh, along the later part of 1953 or the first 
of 1954. 


449 Q. And what is your category, you say you changed 

as regards your AD contract. A. I still say that I 
cannot be exact, but the latter part of 1953 or the early 
part of 1954. 

Q. What happened then—just in your own words, sir. 
A. Mr. Rieser came in and talked to me about our pur- 
chases, which at that time we knew were very small, and he 
asked me how about going on a jobber contract, which I 
graciously and voluntarily accepted because our purchases 
were not very big. 

Q. And at what price did you go to then? A. The jobber 
price, I just don’t know what the letter or form was on 
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there, but we called it the jobber price. 

Q. And were you handling other lines, other ignition 
lines at that time? A. Yes, sir, we were. 

Q. What were they? A. Autolite and Delco Reamy and 
Holley. 

Q. And they embraced the same items that are embraced 
in the Sorensen line? A. The same coverage, yes, sir. 

Q. In other words, as I understand your testimony, Mr. 
Warner, that while your purchases of the Sorensen line in 
1951 under your AD contract were $1,068.93 according to 

the record, those purchases were substantially de- 
450 creased over the intervening years up to your con- 
versation with Mr. Rieser, decreased from what they 
had been before? A. Yes, sir, they did. 
Mr. Schrup: That is all. 


Cross Examination 
By Mr. Cassedy : 


Q. Mr. Warner, in buying parts from the Sorensen Com- 
pany, you had the choice of buying from the factory or the 
warehouse, did you not? A. Yes, sir, we did. 

Q. And you elected to buy from the warehouse in 1951? 
A. We did, yes, sir. 

Q. And that is the local warehouse here in Dallas? A. 
That is right, yes, sir. 

Q. Now, you have continued to buy from the warehouse 
locally here, have you not, from time to time? A. Yes, sir, 
we have. . 

Q. And, in fact, even now you buy from the local ware- 
house? A. We do, yes, sir. . 

Q. Now, during the years 1951 and on up to date you 
have handled competing lines of the same products that 
Sorensen handles, have you not? A. We have, yes, sir. 

Q. You have handled Delco Reamy? A. We did and do 

today. | 
451 Q. And that is one of the General Motors Corpo- 

: ration divisions called the Delco Reamy? A. Yes, 

sir, that is right. 
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Q. And you handle Autolite, that is the Autolite Electric 
Company, is that the name of it? A. That is correct. 

Q. And the Holley; now, all three of those are competing 
lines with Sorensen Manufacturing Company, are they not? 
A. They are, yes, sir. 

Q. And you have handled all four during the several 
years, including 1951? A. We have, yes. Now, wait just a 
minute, pardon me just a minute. In 1951 we did not have 
those competing lines. 

Q. I see. But you only had the Sorensen line in 1951? 
A. That is correct. 

Q. And since then you have put more emphasis or im- 
portance on the competing lines and less on the Sorensen 
line; that is the truth about it, is it not? A. That is correct. 

Q. That is the only reason, isn’t it? A. That is right. 

Q. And when you want Sorensen parts now, you go to the 
local warehouse and pick them up, do you not, Mr. Warner? 
A. We do, yes, sir. 


452 By Mr. Cassedy : 


Q. When you buy from the local warehouse from 
Sorensen, in the terms of the trade it is as a courtesy 
service— . 


The Witness: My answer to that is that it is 
453 either a fill-in or a courtesy. 

Hearing Examiner Cox: I want to get something 
straightened out, Mr. Warner, while we are talking. In 
1951 you were on an AD contract and you bought $1,068.93 
worth of the respondent’s products. After that you said 
your purchases from Sorensen have decreased. Have they 
ever reached this $1,068.93 amount yearly since then? 

The Witness: No, sir. 

Hearing Examiner Cox: You also said that you changed 
to a jobber account; are you still on a jobber account or 
contract? 
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The Witness: Today? 

Hearing Examiner Cox: Today. 

The Witness: AD. 

Hearing Examiner Cox: When did you go back to the 
AD? 

‘The Witness: The contract was offered me when I 
purchased Henderson Auto Parts on November 1, 1954, 
which I signed and it has never been changed since that 
time. 


Hearing Examiner Cox: So you were only on a jobber 
account for a short period of time; is that correct? 

The Witness: That is correct, with the former partner- 
ship that I was in, yes, sir. 

Hearing Examiner Cox: I do not believe that Mr. 
Cassedy was finished. Go ahead. 


By Mr. Cassedy: 
| Q. The only thing is the two businesses may have 
454 been confused. The Gates and Warner Auto Parts 
were operating in 1951; is that correct? A. Yes, 
they were. 
‘Q And you had nothing to do with Henderson Auto 
Parts in 1951? A. I did not. 


e ° 2 e @ ® ® e e & 

Redirect Examinati 

By Mr. Schrup: 

eo! e ° e cS @ ° _@ s S 
455 Q. Mr. Warner, you testified with relation to your 
! conversation with Mr. Rieser and that you were put 
on a jobber basis in your purehases of Sorensen mer- 
chandise from the Sorensen warehouse here in Dallas when 
you were a partner in Gates and Warner. Do you recall 
that? A. Yes, I recall. 
‘Q. On what price list did you purchase at that time? 
A. Before or after? 
Q After you were put on the jobber list. 
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Mr. Cassedy: I object. That doesn’t make any 
difference. 
Mr. Schrup: It certainly does. 
Hearing Examiner Cox: Objection sustained. 
e & & eS & ae 2 


462 Francis J. Bowen. 


called as a witness for the Commission and, having been 
first duly sworn, testified as follows: 
Direct Examination 
By Mr. Schrup: 

Q. Will you please give your full name to the Reporter. — 
A. Francis, is the first name, J. Bowen. 

Q. And your business address, sir? A. 305 Martinez 
Street, San Antonio, Texas. 

Q. And what is the name of your business? A. Bowen 
Auto Parts and Machine Company. 

Q. And you are a wholesaler of auto parts? A. Yes, 
sir, that is one of our functions. 

Q. What is your position with the Bowen Auto Parts 
and Machine Company? <A. We are a partnership, and, I 
am a general partner. 

Q. Now, is the Bowen Auto Parts employing any sales- 
men? A. We have two. 

Q. And what is the trade area they cover? 

463 A. One covers San Antonio and the other covers 

the surrounding territory, with a radius of approx- 
imately one hundred and twenty-five miles. 

Q. In that territory, are there other towns? A. Yes. 

Q. Name a few of them, please. A. Boerne, Comfort, 
Kerrville, Junction, New Braunfels, San Marcus, Flores- 
ville, is that enough, sir. 

Q. That is plenty, thank you. 

In addition to your outside salesmen, do you have a 
counter manf A. Yes, one. 

Q. You have one? A. And an assistant. 








160 


'Q. About how many lines of auto parts do you handle? 
A. I would say about five major lines; and, do you want 
secondary lines as well? 

—Q. If you will, yes, sir. A. Oh, I’d estimate, possibly, 
twelve or fifteen secondary lines. 

'Q. Do you handle the Sorensen line? A. We handle 
Sorensen ignition. 

|. Q. Those are products of Sorensen Manvfactur- 

464 ing Company? A. Yes. 
Q. Where do you purchase those products? A. 
From the Sorensen Manufacturing Company, New York. 
| Q. Do you buy direct from the factory? A. Yes, sir. 
'Q. Now, I understand you have more or less a per- 
petual inventory system? A. That’s correct. 
Q. Will you describe that? 
Hearing Examiner Cox: I think we all know what a 
inventory is, unless he has something different. 
'Q. (By Mr. Schrup) In making up your purchase orders 


of the Sorensen ignition lines, do you endeavor to make 


the orders in a manner sufficient to obtain the prepaid 
freight payments, or allowances? A. We, as a rule, do not 
buy according to—we try to get the freight, that is, if it 
will not overload our inventory. We buy strictly on the 
basis of turnover; I would say in quite a few cases it is 
possible to buy in over hundred pound shipments. 

| Q. Do you carry a complete line of products in ignitions? 
A Yes, we do; yes, to a certain extent, that is so. 
| Q. What determines the products you handle in 
465 the ignition line? A. Well, I would say the quality 

of the products would be first, and the position of 
the factory, their standing back of their merchandise and 
giving service on our orders would be second; and, I would 
say price would also be a consideration. 

Q. Now, with particular reference items in the ignition 
line, how do you select the items you handle? A. Based on 
demands and sale ability of them. 

_ Q. In other words, what you handle is determined by 
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demands for that particular part? A. Yes, and these are 
all repair parts, replacement parts, we call them. 

Q. They are for automobiles? <A. Yes, sir. 

Q. Now, in selling the automotive parts you handle— 
to what type of trade do you attempt to offer them? A. 
Well, I would say at the present time we are catering— 

Q. I would like specific reference to 1951? A. To 1951? 

Q. Yes, just describe the type of customer, such as 
garages and things of that nature. A. I would say, in 

1951, to the jobber trade, to the car dealer trade, 
466 and to the service station and garage trade, and to 
the fleet trade. 

Q. Now, in making the sales of your products, are there 
sales made where the customer comes into your place of 
business and buys the merchandise and takes it with him? 
A. I would say in a small percentage of the time. 

Q. And are there sales made where customers telephone 
im and you deliver the merchandise? <A. Yes. 

Q. What part of your business do you receive like that? 
A. Are you speaking of the ignition parts of our business? 

Q. Let’s confine it to the Sorensen line. A. Well, I 
would say our counter trade accounts for ten percent of 
the business; our telephone trade would possibly amount 
to about, in this particular line, to about thirty percent. 

Q. And the balance? A. And sixty percent would be 
orders written up by salesmen. 

Q. Now, in 1951, the record discloses you had a W. D. 
contract with the Sorensen Manufacturing Company, and 
it discloses $8,885.85; is that about the total for the year? 
A. In 1951? 

Q. Yes, that is what the record shows. 
467 Now, did that embrace other than the ignition 
line? A. I would answer that and say no, it was 
restricted to the ignition part, or total proceeds of the 
Sorensen line. 

Q. The record will show you purchased cable and wire? 

A. Sorensen also has those products. 
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Q. Do you recall you purchased those in 19517 A. 
Possibly, to some extent. 

Q. Sorensen also handles carburetor parts; do you recall 
purchasing those in 1951? <A. I think so. 

'Q. The record, I think, will show that. Under the W. D. 
contract, what discount are you entitled to? 

Hearing Examiner Cox: That is in the record. They are 
all entitled to the same discounts. 

Q. (By Mr. Schrup) Do you recall giving a twenty per- 
cent discount? A. Yes. 

Q. Prior to 1951, did you have any other contract with 
Sorensen? A. Well, if my memory serves me correctly, 
we sold the Sorensen line considerably prior to 1951. 

| Q. Did you handle another ignition line prior to 
468 Sorensen? A. Yes. 

! Q. What line? A. To the best of my memory, it 
was Standard Motor Parts, known as Bluestreet. 

'Q. Mr. Bowen, approximately what were your annual 
overall sales in 19517 A. Sir, I don’t have that information. 
I could get it for you; I wouldn’t want to hazard a guess. 

- Q. Could you approximate it? A. Well, I wouldn’t 
want to; no, I might miss it. 

Q. Might I suggest to you, in my interview with you, 
you stated about $125,000.00 per year; would that be 
approximately correct? A. We did more business in 1951; 
I thought we were talking about current business. I am 
speaking of now of the past year—1951, that would be 
about four years ago. 

Q. Could you give an approximate figure? 

ing Examiner Cox: He said he could not, so, it 
wouldn’t be of much value. We know what he did so far 
as Sorensen products are concerned. 

Mr. Schrup: Yes, sir. 

'Q. (By Mr. Schrup) Now, in purchasing the Sorensen 

| line, do you attempt to take advantage of the two 
469 percent discount for prompt payment? A. Yes, sir, 

| we away try to take advantage of discounts. 
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Q. Why is that, sir? A. Oh, I suppose you would call it 
good business. 

Q. Is it necessary, as a business practice, to do so? A. 
We could buy the line without taking the two percent dis- 
count if we wanted to; we could use the money possibly 
another six weeks or so. 

Q. Well, but, is it your practice? A. It is our practice 
to take advantage of this discount if we have the funds to 
do it with. 

Q. Now, in purchasing the line, including the Sorensen 
line, you are interested in buying it at the cheapest price 
available to you, are you not? A. Well, I would say in a 
general sense of the word, yes; as long as you are buying 
it, why, you should get the merchandise at the cheapest 
price; that does have something to do with your profit. 

Q. And that is why you are in business, to make a profit? 
A. Sometimes I doubt it, but, I guess the answer is yes. 

Q. Do you find that the automotive resale business is 

a competitive business? A. Yes, sir, I do. 
470 Q. Now, the overall profit margin depends on 
the profit you make on each line you handle? A. 


_ That’s right. 


Q. I note that in 1951 all your purchases of the Sorensen 
line were from the Sorensen factory in New York, not 
withstanding the fact they have a Dallas warehouse. 
Would you tell us why that was? A. Well, as I recall, we 
have been handling this line for something over fifteen 
years, to the best of my knowledge, and, we set our buying 
from the factory price and we never had occasion to use 
the warehouse in Dallas as a result of our inventory system. 

Q. How long does it take to get a factory shipment from 
Sorensen? A. Oh, I would say from ten days to two 
weeks. 

Q. And how long would it take to get that same mer- 
chandise shipment from the Dallas warehouse? 

Hearing Examiner Cox: He has had no experience since 
he has not used the Dallas warehouse. 
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A. I would estimate at about within forty-eight hours. 
-Q. You are aware that if you bought from Dallas, you 
‘ would not obtain the twenty percent discount? A. I 
believe that is correct. 

Mr. Schrup: I think that is all 


Cross Examination 
471 By Mr. Cassedy: 


Q. Just one further question, Mr. Bowen: In selling 
the’ ignition line to the jobbers, as you have described, 
about what price do you sell that line? A. Well, we sell 
from what is known as the distributor’s sheet. 

'Q. That is the sheet you buy on? A. That’s correct. 
' Q. You do not extend the jobber a twenty percent dis- 
count when you sell? A. No, sir 


Steger Chapman, . 


was thereupon called as a witness for the Commission and, 
having been first duly sworn, testified as follows: 


Direct Examination 


By Mr. Schrup: 
' Q Mr. Chapman, would you please give your full name 
to the Reporter? A. Steger Chapman. 
|Q. And your business address? A. 812 South 
‘Presa. 
472° Q. Do you have another business address? A. 
Yes, 1717 West Commerce. 
| Q. In other words, you operate two stores? A. Yes. 
| Q. And what is the name of your company? A. Chap- 
man Auto Parts. 
| Q. What is your position? A. Owner. 
Q Now, about how many lines of automotive parts do 
you handle, Mr. Chapman? <A. Abont thirty. 
Q. About thirty? A. Possibly. 
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Q. And would one of those lines be the Sorensen inies 
A. Yes, sir. 

Q. And what products do you have of Sorensen’s? A. 
Ignition, wire, and carburetor. 

Q. And do you carry a pretty complete line of ignition 
parts? A. Yes, sir. 

Q. Do you handle any other ignition line? A. Yes. 

Q. What line is that? A. Holley. ; 

. Q. And what make of automobile line of Holley 
473 would that be applicable to? A. Mostly to Ford. 
Q. Mostly to Ford? A. Yes, International—the 
Ford lne. 

Q. Now, about how many salesmen do you ‘have, Mr. 
Chapman; I would like you, in making your answer, to 
embrace both of your stores. A. I would say three. 

Q. Are those outside salesmen, sir? A. Part time, one 
is. out all the time, I am out part of the time and I have 
got two men out part time. 

Q. And what trade area do you cover? A. We go as 
nae as Dares, Up to Congas Ctinigts, ‘sen to Kerrville and 
Austin. 

Q. And, of course, you cover the City of San Antonio? 
A. Yes. 

Q. Now, to what type of trade as you offer the Sorensen 
products? A. Mostly dealers and fleet owners, service 
stations, garages. 

Q. And when you state dealers, what do you mean? A. 
A dealer covers everything except the fleet owner. Dealers 
are service stations, garages, and car dealers. 

Q. New car dealers? A. Yes, new or used car dealers, 

either one. 
474 Q. Now, in making your sales of automotive parts, 
including your Sorensen products, do you make any 
sales in response to customers coming into your place of 
business and taking the merchandise with them? A. Yes. 
Q. About what percentage? A. About a third. 











166 


‘Q And, do you make any sales of these products in 
response to telephone calls; or customers calling in and 
then you delivering the products? A. Yes. 

'Q. What percentage? A. Close to a third. 

'Q. And the balance of the business would be orders? 
A. Orders by outside salesmen. : 
'Q. Could you approximate your overall sales of the 
various lines you handled in 19512 <A. Yes, about two 

hundred and fifty thousand. 

Q. Now, Mr. Chapman, in purchasing products off the 
Sorensen line from the factory, or from the warehouse, 
do you attempt to make up an order in sufficient quantity 
to entitle you to the freight allowance? A. Yes. 

Q. Why? A. To cut down my freight expenses. 
475 Q. Is that substantial in your business? A. Yes, 
sir. 
Q. Now, in-purchasing the Sorensen line of parts, do you 
feel you handle a fairly complete line? A. Yes, sir. 

| Q And in purchasing the items you handle, what deter- 
mines the choice of parts that you purchase? A. In 
Sorensen? 

Q. Yes, sir. A. Acceptance of the line, completeness of 
the line, service rendered by the factory. 

_Q. I mean, what I have in mind, the parts you handle, 
is that in response to particular demands that you have 
for those particular parts? A. Yes, demand is right. 

Q. They are essential replacements or repair parts? A. 
Yes, sir. 

Q Now, Mr. Chapman, the record in this case shows 
that in 1951, you purchased from Sorensen Manufacturing 
Company under an A. D. contract, and your purchases of 
all products amounted to $8,144.65. Now, those purchases 
were divided into factory and warehouse purchases; the 
factory purchases amounted to $7,709.50, and, the ware- 
house purchases amounted to $435.15. Now would you 
| tell us why the predominant parts of your 
476 purchases were made from the Sorensen factory? 
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A. At that time, I don’t know for sure, but, when 
the Sorensen man would come by we would take a sub- 
stantial order to save freight out of the factory. 

Q. Now, do you recall that your A. D. contract provided 
for a volume rebate when you purchased sufficient amounts 
from the factory? A. The best I remember, that is right. 

Q. The record discloses that in 1951 you received a ten 
percent discount, called for under the A. D. contract, plus 
a five percent volume rebate. You are interested in the 
volume in order to get that discount? A. Yes, sir. 

Q. Now, in buying the Sorensen products, are you in- 
terested in buying at the cheapest price available to you? 
A. Yes. 

Q. Why is that? A. In order to sell at the same price 
competition does, and, make a profit. 

Q. Now, in buying this Sorensen merchandise, do you 
attempt to take two percent discount for prompt payment? 

A. Yes. . 
477 Q. Why is that? A. It amounts to quite a bit of 
my net profit at the end of the year. 

Q. Do you find that competition in resale of antomotive 
parts in the San Antonio area to be quite substantial? A. 
Competition, yes, sir. 

Q. And you feel that to enable you to be competitive, 
you must obtain merchandise at the cheapest price you can? 
A. Yes. 

Q. In 1951, were you offered a W. D. contract with the 
Sorensen people? A. I don’t remember. 

Q. Have you, at any time, asked for a W. D. contract? 
A. To the best of my knowledge, I didn’t know there was 


any. 

Q. You didn’t remember, you didn’t know there was a 
contract to entitle you to twenty percent on parts? A. Not 
that I know of. 

Q. The Bowen Auto Parts is one of your competitors, is 
it not? A. Yes. 

Q. And you did not know, in 1951, they were getting 
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twenty percent from the Sorensen factory? A. No, 
sir. 

478 Q. What is your experience in this trade area, that 
is, of San Antonio and its trade area that you cover, 

as to whether or not your competitors observe the resale 

prices of the manufacturer? A. They probably do. 

Q. Are there cases where they do depart from it? A. I 
couldn’t say for sure. Usually, if they have a cabinet, they 
have the green sheet. 

Q. Do customers come in and ask for better— 


A. They always ask for lower prices. 
Hearing Examiner Cox: Everybody does. 
Mr. Cassedy: Everybody wants a deal. 
Mr. Schrup: Just one minute. Do you make any sales 
to other jobbers, Mr. Chapman, on the Sorensen line? A. 
Occasionally. 
479 Q. What price do you sell them? A. We call it 
the distributors price. 
'Q. You do not extend them the ten percent discount you 
ebtain? A. No, sir. 


(Off the record discussion.) 


Q. (By Mr. Schrup) Mr. Chapman, I show you bill 
copy of the P. Sorensen Manufacturing Company, Incor- 
porated, under date of September 10, 1951, to Chapman 
Auto Parts, 812 South Presa, San Antonio, Texas, cover- 
ing the Sorensen ignition lines and cable and wire prod- 
ucts. The invoice, you will note, is in the amount of $451.25, 
upon which you received a ten percent discount off the 
face of the invoice. I would like to also show you— ° 

Hearing Examiner Cox: That is in the record as what 
exhibit? 

‘Mr. Schrup: That is exhibit 30-A, B, C, and D. 

I also show you Commission exhibit 31-A, B, C, and D, 
being a bill copy of P. Sorensen Manufacturing Company, 
Incorporated, to the Bowen Auto Parts and Machine 
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Company, 305 Martinez Street, San Antonio, Texas, cov- 

ering carburetor and wire, and ignition parts of the P. 

Sorensen Manufacturing Company. This invoice is $484.24, 
upon which the Bowen Auto Parts, you will note, 

480 obtained a twenty percent discount off the face of 
the invoice. 

Would you have preferred to have purchased at that 
additional discount received by the Bowen Auto Parts? 
A. Yes. 

Q. Why would that be? A. In order to make more 
profit, better profit. 

Q. And a better profit would substantially aid you in 
your business? A. Yes, sir. 

Q. Could you estimate for us, approximately, 1951, what 
your net profit was? 

Hearing Examiner Cox: You mean for the entire year? 

Mr. Schrup: Yes, 1951. 

A. I don’t know. It is hard to say, I don’t remember; 
around ten thousand, I believe. 

Q. What percentage of your sales— A. Oh, about— 

Q. —production is for overhead? A. Oh, about four per- 
cent, approximately. 

Q. That is— 

Mr. Cassedy: What was your gross for 1951, Mr. 

Chapman? 
481 <A. I would estimate it at $250,000.00. 

Q. (By Mr. Schrup) What was your gross in the 
succeeding years, up to now? A. That is hard to say, I 
don’t know, approximately the same. 

Q. In you purchase of Sorensen products, and the re- 
sale of those products, you operated under what was called 
an A. D. contract in 1951? A. I don’t remember. 

Q. I hand you a copy of Commission’s exhibit 16, which 
is a form of an A. D. contract that Sorensen used at that 
time. I ask you to look at it and see if you remember 
if that is the contract? A. I wouldn’t swear to it. 

Q. Do you remember, looking at the percentages and 
discounts, and the rebate for the volume that you did in 
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that year that you received, does that help recall it your 
mind? 

Mr. Cassedy : We will agree he operated under an A. D. 
contract. 

“Mr. Schrup: Ali right. 

How long did you continue to operate under an A. D. 
contract? 

Mr. Cassedy: I think I will object at this point. We are 

|  vestricted to 1951, and I suggest we stick to 
482 that date. 

: Hearing Examiner Cox: This is correct, I think 
he means 1951. 

‘Mr. Schrup: How long did you continue to operate as 
an A. D. contract, did you change later to a W. D. con- 
tract, which is the copy I am handing to you, Commis- 
sion’s exhibit 17? 

Hearing Examiner Cox: Which provided for twenty 
percent discount? : 

Mr. Schrup: Yes, it provided for a twenty percent dis- 
count. 

‘Hearing Examiner Cox: Did you change? 

The Witness: Yes. 

Mr. Schrup: When did you change? ; 

A. I don’t remeber; I haven’t got. that record. 

'Q. Would you say it was two years ago? A. No, I 
don’t know when it was. 

Q Was it a good while ago? A. Two or three years, 
maybe more. 

'Q. You have continued to get twenty percent since that 
time, haven’t you, from the purchases you have made from 
the Sorensen factory? A. Yes. 

Q Mr. Chapman, have your purchases of Sorensen 

! products per year increased, or decreased, during 
483 those years from 1951 to the present time? A. I 

suppose they have increased. 

'Q. They have increased, haven’t they? A. I am not 


sure, probably they have. ; 
'Q. You are doing more business now than in 1951 
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Hearing Examiner Cox: He said a while ago they were 
approximately the same. 

A. I think it is about the same. 

Mr. Schrap: But your products in the Sorensen line 
have increased? 

A. I believe they have. 

Q. Yes, sir? A. I am not sure. 

Q. I would like to correct something, if I am not mis- 
taken, when you answered $250,000.00, you were talking 
about your sales, not gross profit? A. Gross sales. 

Q. That is what I thought. Now, would you say that 
the reason you received your W. D. contract from the 
Sorensen people was because you were after ‘them to get 
a better buying price? A. Well, I wouldn’t say that; of 
course, naturally, I am interested in getting the volume 
up as far as I can. 

Q. And you are interested in getting your W. D. con- 

tract, in order to get a better buying price? A. I 
484 didn’t know there was a W. D. contract. 
Hearing Examiner Cox: That is in 1951. 

The Witness: Yes, sir. 

Hearing Examiner Cox: You found that ont later? 

The Witness: Yes, sir. 


Frank McCord, 


was thereupon called as a witness for the Commission, 
and, having been first duly sworn, testified as follows: 


Direct Examination 


By Mr. Schrup: . 


Q. Mr. McCord, will you please give your full name to 
the Reporter? A. Frank McCord, M-c C-o-r-d. 

Q. And your business address? A. 507 South Main 
Street. : 

Q. In the City of San Antonio? A. San Antonio, Texas. — 

Q. And what is the name of the business located there? 
A. A. A. Auto Supply Company. 
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Q. And you are a wholesaler of auto parts? 

485 A. Yes, sir. 
? Q. About how many automotive parts lines do 
you handle? A. Well, are you speaking of brand names? 
'Q. Yes, sir. A. Oh, I judge anywhere from forty or > 


Q. And do you handle the products of the Sorensen Manu- 
facturing Company? A. Yes. 

Q. What products do you handle? A. Their ignition 
line, their wire, and their cables. — 

Q. You handle a fairly complete line of their parts? A. 
T think so, yes, sir. 

Q. Do you employ any salesmen? A. No, we don’t have 
any outside salesmen at this time. 

‘Q. Do you have counter men? A. Yes. 

'Q. How many counter men do you have? A. At the 
main store, we have seven. 

'Q. I see. And I take it, then, your sales are made in 
response to customers coming in and taking the mer- 
chandise with them? A. Yes. 

- Q. Do you have customers telephoning in and deliver 
the —— to them? A. We don’t do any deliver- 


486 "Q. All your sales are purchases made by your 

_ customers coming in your place of business and tak- 
ing the merchandise with them? A. Yes. 

'Q. What type of customers do you have, sir? A. Well, 
about ninety-eight percent of our business is re-distribu- 
tion to jobbers. 

'Q. And those would be jobbers in the City of San 
Antonio, and surrounding territory? A. Yes. 

Q. Now, in 1951, the record discloses that, part of the 
time you purchased under an A. D. contract with the Soren- 
sen Manufacturing Company, and, part of that period you 
purchased under a W. D. contract with the Sorensen Manu- 
facturing, Company, with the total purchases amounted to 
$10,225.37. Of that amount, your factory purchases were 
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$10,080.17, and warehouse purchases were $145.10. Would 
you tell us why the predominant part of your purchases 
were made from the Sorensen factory? A. We have al- 
ways made it a policy, since Mr. Edelman passed away to 
buy everything from the factory. 

Q. Is that because of a better discount? A. Well, I 
figured to operate from the Dallas warehouse, a man is 

going to get a little less. 
487 Q. And you could get a better discourt from the 
Sorensen factory than you could from the Dallas 
warehouse? <A. I would think so; I never purchased from 
the Dallas warehouse. 

Q. In 1951, this showed purchases amounting to $145.20— 
A. That was before my time as manager. 

Q. I see. Now, in making up your purchase orders, do 
you always make your orders in amounts sufficient to 
enable you to obtain the freight allowance given by the 
manufacturer? <A. I think so, that isn’t hard to do, keep 
your stock in good shape, it is not hard to get the freight. 

Q. You always see that it runs over a hundred pounds, 
rather than watching the amount of the order? A. That 
is true in some cases. I never pay too much attention; 
I figure I got plenty of weight from anybody I want to 
buy from. 

Q. Well, in the ignition line, there would be = that 
would take a considerable number to make up a hundred 
pounds? A. Just on that one part, yes, sir. 

Q. And that would be an order of volume? A. Yes, sir, 

it would take many parts to make a hundred 
488 pounds. 

Hearing Examiner Cox: When you order, you 
order a variety of articles, and most of your orders do 
come to over a hundred pounds? A. That’s right. Just 
rough estimating, I believe it runs closer to four hundred 
pounds than it does to one hundred. 

Q. (By Mr. Schrup) Could you estimate what would 
be the normal value of one of your hundred pound orders 
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in dollar amounts? . A. No, that would be hard to do. 

Do you mean the valuation of the product? 

‘Q. Yes, the dollar amount of the purchase order that 
would be necessary to obtain the hundred pound shipment? 
‘A. Well, it would take more than— 

‘Hearing Examiner Cox: I don’t think he knows the 
answer. 

You have never made a study to average how many 
hundred pounds it would cost? 

‘The Witness: They carry a different freight rate, if 
that is what you mean. 


489 Mr. Schrup: Mr. McCord, in the resale of the 


: products you purchased from the Sorensen Manu- 
facturing Company, to jobbers, on what price list do you 
resell this merchandise? A. Well, we will sell the most 
of it—the most of that is on contract; we call that stocking 
jobbers. 

Q. And you sell them on the basis of what price? A. 
Ten percent off the distributors sheet. 

Q. And that to jobbers? A. Yes, they have a regular 
jobbers sheet. 

Mr. Casesedy: aE ee ease tence are! 
confined to 1951. 

“Mr. Schrap: His answer was. 4 
‘Hearing Examiner Cox: Yes, it should be confined! 
1951. 

| Mr. Schrup:. Well, during 1951, Mr. McCord, did 
490 yon sell te any jobbers products of the P. Sorensen 

? Manufacturing Company that was known as jobbers 
prices, suggested by P. Sorensen Mannfacturing Company? 
A. Yes, sir, we sold quite a bit of it. 

Q And during that same period of time, did you sell 
to jobbers products of P. Sorensen Manufacturing Com- 
pany at a lower price? A. Well, the stocking jobbers, we 
did, yes, sir. 
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Q. And the stocking jobbers were sold on the blue dis- 
tribution sheet? A. Yes, sir. 

Q. And that called for a lower buying price? A. Yes. 

- Q. Did you restrict that price to only those jobbers that 
entered into a contract between your company and P. 
Sorensen Mannfacturing Company? 

Mr. Cassedy: I would like to object to all the sales 
practices of this concern. 

Hearing Examiner Cox: Let’s go ahead. 

Mr. Schrup: Do you want to stipulate, Mr. Cassedy, 
that the A. A. Auto Supply Company, of 507 South Main, 
San Antonio, Texas, entered into a warehouse contract 
with the P. Sorensen Manufacturing Company on the date 

of May 11, 1951; here is the copy brought in by the 
491 witness. The document is signed by Mr. Sturgis, 
here. 

Mr. Cassedy: Hold your horses here a minute. I have 
no objection to the letter you have here, dated May 11, 1951, 
nor to the W. D. contract dated the same date. 

Hearing Examiner Cox: Isn’t that the same as the 
W. D. contracts that are already in the— 

Mr. Cassedy: Except that this one is signed by the 
president, A. H. Edelman, who, the witness referred to 
as having died. 

Hearing Examiner Cox: We may stipolate that this 
company, through Mr. Edelman did enter into a W. D. 
contract similar to the other contract, on May 9, 1951. 

Mr. Cassedy: Yes, sir, and continuously thereafter. 


e 8 2 € e R a, e @ e 
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492 Mr. Schrup: Mr. McCord, these jobbers to whom 
you sell the Sorensen products, are some of these 
jobbers known as wagon jobbers? A. Yes, sir. 
Hearing Examiner Cox: That is the same as a stocking 
jobber? A. Yes, sir, that’s 
Q. (By Mr. Schrup) Would you describe a wagon jobber? 
A. Well a wagon jobber is a man who has a ton and a half 
track, and their stock will range in valuation from, I’d 
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say, from five thousand up to fifteen thousand; that takes 
care of the load. Some of these purchases are every day, 
some of them every other day, some once a week and 
. then, some every two weeks. It all depends on the terri- 
tory they travel in. 
| Hearing Examiner Cox: They carry their stock on 
their trucks for delivery as soon as they sell it? 

The Witness: Yes, sir. 43 
| Hearing Examiner Cox: And they attempt to carry 
what their customers usually need? 

The Witness: Yes, sir, and they usually try to carry 
what the store carries in stock. 
. Q. (By Mr. Schrup) And about how many wagon job- 
bers purchase from you? A. Oh, there are prob- 
493 ably twelve or fourteen buys from us; all of them 

don’t carry ignitions, some of them do and some of 

them don’t. 

.Q. About how many carry ignitions? A. Well, this is 
jast strictly a guess, but, I’d say half of them anyway. 

Q. That is the Sorensen ignition line; do they carry 
other Sorrensen lines? A. Yes. 

Q. Such as cable wire and carburetors? A. Yes. 
| Q. What area do these wagon jobbers cover? A. They 
have different schedules; they run sort of like a main 
dealer, they go by dealers, service stations, garages, and 
certain runs, 
_ Hearing Examiner Cox: They make all territories sur- 
rounding San Antonio? A. Yes, clear to the border and 
clear to the coast. 
_ Q. (By Mr. Schrup) And some right here in the City? 
A. Yes, sir, right here in the City. 
| Q. Now, in selling the parts that you obtain from Sor- 
rensen for these wagon jobbers, what discount do you 
gell at? A. Just the same as if they had a atore. 
! Q. Are all the wagon jobbers you deal with, as 
494 regards the Sorrensen so-called contract— 
7 Mr, Cassedy: May I inquire if that is in 1951 
only? 
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Hearing Examiner Cox: Let’s confine it to 1951. 

Mr. Schrup: Do you recall how many you had in 1951? 
A. Well, sir, we didn’t have nearly so many in 1951. 

Q. Well, let’s go to 1951; in 1951, were you selling the 
Sorensen parts to these wagon jobbers—what price did you 
sell them? A. Well, the best I remember, we sold them off 
the distributor sheets. 

Q. Do you mean the blue sheet? A. The biggest part 
were in 1951. 

Q. But, some were not contract jobbers? A. Some 
didn’t carry ignitions. 

Q. I show you a document marked for identification 
Commission’s exhibit 48-A and 48-B; would you tell us 
what those two documents are, please, sir? A. This is 
signed by Mr. Edelman, that was the owner of the store 
at that time and was our contract for Sorensen ignitions. 

Q. And what is the yellow carbon that is Commission’s 

exhibit 47-A? A. Well it seems to be a letter of 
Robert Orr, and a gentleman you met. 


Mr. Schrup: Well, these two documents which 
have been marked Commission’s exhibits 48-A and 
48-B are from the files, business files of your con- 
498 cern, are they not, Mr. McCord? A. Yes, sir. 
Q. Commission’s exhibit 48-A is a carbon copy of 
a letter purported to have been directed by Stanley Sturgis, 
sales manager, to Robert Orr Auto Supply, January 4, 
1950. Attached thereto is a distributor copy entitled, 
“Authorized Jobber Agreement.’’ It is an agreement 
between the A. A. Auto Supply Company, which is the 
witness’ concern, to Robert Orr Auto Supply, which is 
the wagon jobber, to which the witness testified the copy 
is signed by Robert Orr Auto Supply, and bears also the 
signature of Stanley G. Sturgis, under date of January 4, 
1950. 
Mr. Sturgis is here present, and I wonder, Mr. Cassedy, 
if you would stipulate that that is correct. 
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Mr. Cassedy: I will make this statement: I make no 
objection to the contract because this is a carbon copy. 
And I don’t question the authenticity of this P. J. con- 
tract, but I do object to the documents for other reasons. 
Mr. Schrup: I have one further question to ask the 
witness. 
| This contract, Mr. McCord, was made under date 
499 of January 4, 1950, between the A. A. Auto Supply 
Company and the Robert Orr Auto Supply Com- 
pany and P. Sorensen Manufacturing Company, Incorpo- 
rated. Is Mr. Orr presently operating under such a con- 
tract? 
‘The Witness: Yes, I suppose so. 
_ Mr. Cassedy: I object to that. The witness says, ‘‘I 
suppose so.”’ I object to that. The contract was entered 
into in 1950, and is effective for one year. It states on the 
face, “‘This contract shall expire one year from the date 
signed, and is subject to renewal only on written consent 
of all parties.”? This witness says. ‘‘I suppose so.’? I 
object to it; it is not evidence of a contract and the witness 
has already answered that he doesn’t know. 
| Hearing Examiner Cox: Sustained. 
| Mr. Schrap: Mr. McCord, let me ask you this question: 
Is it the policy to renew these contracts each year, or, 
once they are in— 
| Mr. Cassedy: I object to this question. This witness 
was not running the company at that time. 
- Hearing Examiner Cox: Sustain the objection. 
| Mr. Schrup: You force me to do one thing, I will call 
Mr. Sturgis; we will put him on the witness stand. 
Hearing Examiner Cox: Well, put him on.. I 
500 see no objection to that. 7 
! The Witness: I had nothing to do about the 
drawing up of this contract but we are bound to have re- 
newed it. Usually, they will ask to renew them, it is the 
practice. , 
Hearing Examiner Cox: We are not interested in the 
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general practice, we are interested whether that contract 
was renewed. 

Ask the witness if it was renewed? 

Mr. Schrup: I did ask him. 

The Witness: No, sir. 

Mr. Schrup: Is it the practice, once they are entered, 
to renew them? A. I have not renewed it. 

Q. You did not renew it? A. I haven’t renewed one. 

Q. How long have you been manager? A. Just a little 
bit over a year. 

Q. Now, in purchasing the Sorensen merchandise, Mr. 
McCord, does youd company always seek to take advan- 
tage of the two percent cash discount? A. Yes. 

Q. Why? A. That helps a good deal over the years to 

increase your profits. 
501 It is necessary to successfully operate your busi- 
ness? A. Yes, sir, in the jobbing business that is 
all I— 

Mr. Cassedy: Mr. McCord, what was Mr. Edelman with 
the A. A. Auto Supply Company in 1951? 

The Witness: He was the owner. 

Mr. Cassedy: Sole proprietorship? 

The Witness: Yes, sir. 

Mr. Cassedy: Were you present, working with him in 
1951? 

The Witness: I was working for him, yes, sir. 

Mr. Cassedy: When did he die? 

The Witness: It was in January 1954. 

Mr. Cassedy: Well, did you work for him since 1951 
until he died? 

The Witness: Yes, sir. 

Mr. Cassedy: What kind of position did you hold in 
1951? 

The Witness: Well, he called me his assistant. . 

Mr. Cassedy: You assisted him in running the business? 

The Witness: Yes, sir, I usually made up the orders 
for him. 
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502 Mr. Cassedy: I take it, Mr. McCord, that the 
: A. A. Auto Supply Company did a substantial 
amount of business, in view of the fact that you bought 
more than $10,000.00 in parts from the Sorensen Com- 
pany, in 1951. 
The Witness: Yes, he had a very nice business. 

Mr. Cassedy: Do you know, approximately, how much 
business you did in 1951, not only in the Sorensen line, 
but in all the lines you handled? 

The Witness: Roughly speaking, it would run between 
$225.00 and $275.00 thousand dollars. 

Mr. Cassedy: You were an A. D. account up until May 11, 
1951, and a W. D. account after that date, in 1951, were 
you not? : 

|The Witness: It was about that time it was changed, yes, 
Sir. , . 

Mr. Cassedy: Under the W. D. account you got the 
twenty percent discount on your purchases, I understand? 

The Witness: Yes, sir. 


'Mr. Cassedy: That is, your purchases from Sorensen? 
The Witness: Yes. 
Mr. Cassedy: All right. 
503 Mr. Schrup: I have no further questions of this 
witness. 


se a eS e eS e S @ 
Stanley G. Sturgis. 
was thereupon called as a witness for the Commission, 
and having been first duly sworn, testified as follows: 
Direct Examination 
By Mr. Schrup: 
'Q. Mr. Sturgis, what is your position in the— 
Hearing Examiner Cox: First, give your full name to 
the Reporter. 


A. Stanley G. Sturgis. 
Q. (By Mr. Schrup) What is your position with the 





181 


P. Sorensen Manufacturing Company, Inc.? A. 
504 Sales manager. 
Q. And how long have you been Sales Manager, 
sir? A. Since June of 1948. 

Q. Now, Mr. Sturgis, you were present and heard the 
testimony of the previous witness, Mr. McCord? A. Yes. 

Q. I show you the documents that were marked for 
identification, Commission’s exhibits 48-A and 48-B. Would 
you kindly look at document exhibit 48-A, and‘ tell us 
whether it is a carbon copy of a letter to the Robert Orr 
Auto Supply, 707 Vance Jackson, San Antonio, Texas? 
A. Yes, sir. 

Q. Mr. Sturgis, would you look at the document marked 
for identification, Commission’s exhibit 48-B, entitled, 
‘‘ Authorized Jobber Agreement”’ between A. A. Auto Sup- 
ply Company and Robert Orr Auto Supply and, signed by 
A. H. Edelman, and is also signed by Robert Orr and ap- 
proved by P. Sorensen Manufacturing Company, Inc., 
dated January 4, 1950. Opposite that date is your signa- 
ture, is that correct? A. Yes, sir. 

Q. This contract, which is Commission’s exhibit 48-A and 
48-B, was in effect during January, 1950? A. Effective 

then, yes, sir. 
Q. And was it also effective during 1951? 
* & s e a sa e & 

The Witness: The A. J. contracts are not renewed. 

Q. (By Mr. Schrup) It is in effect from 1950 until— 
A. The contract is in effect as a contract to put Orr Auto 
Supply on the mailing list. 

Q. But, this contract that is dated January 4, 1950, be- 
came effective January 4, 1950, correct? A. Correct. — 

Q. Was this contract in effect or, was there another re- 
- newal contract during the year 1951? A. There was no 
renewal and, according to the contract, it was not effective 
in 1950. 

Q. Did you have a contract with Orr in 1950? A. Not 
to my knowledge; I’d have to check the records to: make 
certain, but, I am quite sure. 
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Q. You heard Mr. McCord testify that he was a wagon 
jobber since 1950 to the present date? A. Yes. 
Q. And you cannot state whether this contract was 
506 in effect, or, you didn’t recall whether it was re- 
newed or not? A. I am quite sure there was no 
renewal after the original contract. 
Q. Are you sure Orr did not operate under such a con- 
tract; are you sure? A. I am quite sure; I have no record. 
I can’t be positive. 
g cc Ss Be e s e & e e 
516 Wayne C. Simpson, 


ealled as a witness for the Commission and, having been 
first duly sworn, testified as follows: 


Direct Examination 


By Mr. Schrup: 


Q. Mr. Simpson, will you please give your full name 
to the Reporter? A. Wayne C. Simpson. 


Q. Your business address? A. 740 South Alamo Street. 

Q. In the City of San Antonio? A. San Antonio, Texas. 

| Q What is the name of your business? A. Alamo 
Auto Electric and Brake Company. 

Q. What is the nature of that business? A. Automotive 
parts and service. 

'Q. You are a wholesaler of automotive parts? A. Yes, 
a wholesaler. 

'Q What is your position? A. I am a partner; it is a 
co-partnership. 

_Q. Now, could you tell us approximately how many 
lines of automotive parts are handled by the Alamo Auto 
Electric and Brake Company? A. Well, that is a little 

' hard to know definitely; Yd say twenty-five or - 
ait thirty lines. 
Q. Is one of the lines the P. Sorensen Manufac- 
turing Company line of ignition parts? A. Yes, sir. 
"Ot Do you handle, besides the cima line of P. Soren- 
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sen, other products? A. Some parts of the carburetor 
line. 

Q. Now, how many salesmen are employed by the Alamo 
Auto Electric and Brake Company? A. There are five 
salesmen—four salesmen, and one part time, Roy Simpson, 
the partner. 

Q. There are other outside salesmen? A. Yes. 

Q. What trade area do they cover? A. The San Antonio 
trade area, including outside of the City down to the Valley 
and up around Taylor, Austin, and Fredericksburg. 

Q. Are there other towns in your trade area? A. Yes, 
sir. 

Q. What are some of the others? A. Well, Laredo, 
Harlingen, Brownsville, Corpus Christi, Austin, and Kerr- 
ville. 

Q. Now, what type of schedule do your salesmen at- 
tempt to sell the Sorensen line of products? A. They 

sell on the redistribution schedule; in other words, 
518 the salesmen contact mostly jobbers; of course, some 

out of town salesmen will contact the wholesaler 
rather than the retailer. 

Q. Are your out of the city sales absolutely to other 
jobbers, or do you call on garages? A. We have some 
percentage wise, I couldn’t say for sure, we have some 
garages outside of the city and in the city. Of course, some 
jobbers, too. 

Q. Jobbers in the city also? <A. Yes. 

Q. You are presently operating with the P. Sorensen 
Manufacturing Company under what is known as a W. D. 
contract? A. I am not familiar with the name or type; I 
am sure that would be correct, however. 

Q. Well, in 1951 the record does disclose you were operat- 
ing under the W. D. contract, and, your purchases of 
Sorensen products amounted to $4,287.63, all of which 
was purchased from the factory. A. (The witness nodded 
his head.) 

Q. Would you tell us why these purchases were made 
from the factory, in view of the fact Sorensen has a much 
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closer source of supply, the Dallas warehouse? A. Well, 
I suppose you save a —usually, the case is you save a 
five percent warehouse fee if you buy it direct from 
519 the factory. That is my idea on it. 
| Q. Now, Sorensen also has a freight allowance for 
a hundred pound weight on any purchase order; do you 
all seek to take that? A. We try to, yes, sir, we do. 

Q. You consider freight? A. We do on all our buying; 
we try to figure freight always. _ 

Q. Why is that? A. TOUT, wes aisle Chad xiao WlavTowe ts 
take care of the you know, the cost; keep all costs down 
to give you a margin of profit. 

Q. Likewise, I know you are aware, I am sure, Soren- 
sen extends a two percent cash discount on your pur- 
chases. Do you seek to take advantage of that? A. Yes, 


sir. 

Q. Why is that? A. We like to try to take advantage 
of every discount possible to give us a reasonable amount 
of profit in our business. 

Q. What would you estimate your overall allowance 
for 1951 amounted to? A. Well, I would say three hundred 
thousand. 

Q. Uh-huh. What would you estimate your net profit 

| was after deducting overhead and taxes on those 
520 sales? A. In 1951? 

Q. Yes, sir, what percentage? A. I am not sure 
about 1951, just what it was. A few years back it was 
a little better than it was this last year. It probably would 
be around ten or fifteen percent. 

Q. Your net profit? <A. Well, actually, I don’t: know 
what the net profit would have been at that time. I know 
this year it was about—our net profit was about sixteen 
percent, I think. It is less this year than two or three 
- years back. I’d have to have those figures to know for 
sure. 

Q. Now, in making your sales of automotive parts, in- 
eluding the P. Sorensen line of products, you make sales 





185 


to customers who call at your place of business and pick 
up merchandise? A. Yes, over the counter. 

Q. About what percentage would that be? A. Well, I 
would say about twenty-five percent over the counter. 

Q. Now, do you also receive telephone orders from 
customers for your merchandise and, you later deliver that 
merchandise? A. Yes, sometimes they come by and pick 
it up. 

Q. Now, do telephone orders, what percentage 
521 would that amount to? A. Well, just on telephone 
orders, that probably wouldn’t amount to over ten 

or fifteen percent. 

Q. Now, the balance of the sales would be made up of 
orders secured by the salesmen? A. Salesmen, yes, sir. 

Q. Mr. Simpson, I will show you Commission’s exhibit 
12-A, which is the distributors net prices of the Sorensen 
Manufacturing Company which were in effect February 
15, 1952, and that price sheet is on the carburetor kits and 
so forth, and I also show you the blue sheet, which is the 


distributors price sheet on the Sorensen ignition service 


Now, those are the sheets from which you purchased the 
Sorensen products, is that correct? A. Yes, sir, I am 
sure it is. 

Q. In reselling these products to jobbers in the City 
of San Antonio and vicinity, and elsewhere, as I have 
described, on what basis of what price did you sell that? 
A. Well, when it’s a jobber on the redistribution set-up 
we sell off this sheet. 

Q. What do you mean, redistribution set-up? A. If 
they are legitimate jobbers, they would be entitled to buy 

on the distributor price schedule. 
522 Q. Do you sell any parties you term jobbers on any 
other price sheet? A. There are stocking accounts 
that will buy on this price sheet here (indicating). 

Q. You are referring to exhiit 13-A, which is the pink 

sheet? <A. Yes, sir. 
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Q. What I am trying to find out, sir, is what type of 
jobber do you sell on the blue sheet and what type of 
jobber did you sell on the pink sheet? A. This is the pink 
price sheet, and, it would be sold to large garages that 
would carry a stock, a cabinet. It entitles them to buy on 
the pink price sheet. That is the garages are accounts that 
stock quite a bit of merchandise, such as that. This would 
be the blue sheet, this one would purchase merchandise 
in greater quantities and stock for garage men. 

Q. I show you a green sheet, 4-A, entitled, ‘‘ Confidential 
net prices.”? To what type purchase would you sell on 
the basis of that? A. That is an account such as a garage 
with service station that stocks certain amounts of parts, 
but, they yet do not stock such merchandise that is stocked 
in the cabinet and that entitled them to the pink sheet. 

‘Q. In other words, the blue sheet, 2-D, is the 
523. lowest price? A. Yes. 

Q. 3-A, that is the next lowest price? A. Yes. 

Q. The green sheet, Commission’s exhibit 4-A, that is 
a price still higher than the pink sheet? A. Yes, that’s 
right. 
_ Q. Now, turning to the yellow sheet, which is Commis- 

sion’s exhibit 5-A, issued February 15, 1952, to what type 
of purchaser would you sell on the basis of the yellow 
sheet? A. Well, to a service station, for instance, that 
didn’t stock anything at all. He would be entitled to 
this discount price here. 

Q. That yellow price list is still higher than the green 
sheet, is that right? A. Yes, sir. 

- Q. When you use the term, ‘‘Discount’’, what do you 
mean, sir? A. Well, all those price sheets show a retail 
price, or list price, and a net price. Of course, those prices 
are sometimes, they are figured on a percentage discount, 
and sometimes just a net price. I said discount because 
it’s kind of a term usually meaning in reference to sched- 
ules in the automotive business. 
524 Q. Commission’s exhibit 5-A, which is the yellow 
1 sheet, entitles dealers net prices on that yellow 
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sheet. There are also list prices to sell your purchaser 
on the basis of that? A. Yes, there may be a few, I didn’t 
say. 

Q. That is the highest price of all? A. Yes. 

Q. What type of customer would that be? A. The con- 
sumer. 

Q. They call at your place of business? A. Yes, just 
drop in, yes. 

Q. Now, Mr. Simpson, in the resale automotive parts 
business, including the Sorensen line of products that 
you handle, do you find that the jobbers in this trade area 
follow these suggestive prices which we have talked about, 
the pink sheet, the blue, green, and yellow? 

Mr. Cassedy: I object to that, on the grounds this wit- 
ness’ statement would be purely hearsay and it wouldn’t 
be relevant or material evidence in this case. 

Mr. Schrup: I think it is very relevant and material, 
Your Honor. 

Mr. Cassedy: There is no price fixing charged here, or 
any issue involved. All these prices he has been talking 

about are suggested prices. 
525 Hearing Examiner Cox: I think Mr. Simpson 
would know what price he sold at; I wonder how he 
would know how others sold them. 

Mr. Simpson, do you know what price they sold them 
at in 1951, of your own knowledge? 

The Witness: I don’t know what they sold them at, 
but I do know— 

Hearing Examiner Cox: If you don’t know what they 
sold them at, don’t answer. 

Mr. Schrup: Does the Alamo Auto Electric and Brake 
Company depart from these suggested prices we have 
talked about? <A. Yes, sir; there are variations, you make 
concessions to some of those prices at times. 

Q. (By Mr. Schrup) Yes, and who is that? A. Depends 
on the customer purchasing the products, you know, if you 
know the customer is buying that part somewhere else for 
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possibly a little lower price, you will meet that price to 
try to keep his business; that happens. 

Mr. Schrup: I think that is all: 

Mr. Cassedy: I want to ask a few questions. 


Cross Examination 
By Mr. Cassedy: 


Q. Mr. Simpson, you received a twenty percent 
506 discount from Sorensen in 1951, did you not? A. I 
am sure we did, sir. 

Q. The records show you did. A. Yes, sir. 

Q. You purchased $4,287.63 worth of parts in 1951 
from Sorensen on which you received twenty percent dis- 
eounts. A. That’s right. 

Q. You operated, as I understand it, on one of these 
W. D. contracts represented by Commission’s exhibit 16. 
You say you allowed a twenty percent discount on factory 
shipments and ten percent on warehouse pickups. <As I 
understand your testimony, you bought all of your parts 
from the Sorensen factory in New York and none from the 
warehouse in Dallas? <A. I couldn’t say for sure, because 
I am not the buyer. 

Q. The records we have from Sorensen’s office that 
were made up by the Commission’s accountant says you 
bought all your purchases from the factory. Mr. Simpson, 
you had the choice to buy from the factory or from the 
warehouse, did you not? A. Yes, sir. 

Q. Can you handle other lines that compete with the 
Sorensen products? 


527 The Witness: Well, we might buy a Deleo-Remey 
part, but, we don’t buy them in competition with 
Sore-sen because we don’t buy Delco-Remey parts. We 
eouldn’t buy them for redistribution. 
'Q. (By Mr. Cassedy) Mr. Simpson, you sell to other 
jobbers? A. Yes. 
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Q. You are in the position of being a warehouse dis- 
tributor in those sales, are you not? <A. Yes, sir. 

Q. You sold to jobbers in 1951; how much would go 
to your jobbers? A. Well, I’d say forty to fifty percent; 
about half would go to your jobbers in dollar value. 

Q. How much discount do you allow those jobbers on 
Sorensen products; how much did you allow in 1951? A. 
Well, sir, we sold to them from the price sheet, whatever 
the price—whatever the distributor price, sheet showed it 
should have been to the jobber. It was sold on that price 
sheet; I don’t know what the discount figures were, but 

that is what we went by. 
528 Hearing Examiner Cox: I think we are talking 
about two different things. 

Mr. Cassedy: I think what we are talking about would 
show the jobber got ten percent discount to sales on these 
purchases they made from you. 

Mr. Schrup: There is nothing in the record to show that. 

Hearing Examiner Cox: Ten percent from what price; 
we have three or four. 

Mr. Cassedy: From the price he paid—you got a dis- 
tributors price less twenty percent. That sheet there, that 
price list shows twenty percent when you sold to those 
jobbers. What was the percentage on that blue sheet price, 
if any? A. We didn’t give them any discount, we sold them 
at the blue sheet price. 

Q. Well, do you sell at the same price as you paid? Do 
you get from that jobber the same price you paid to Soren- 
sen for the same goods? A. You couldn’t get the same 
price, we got twenty percent off the distributor cost. We 
had the difference of that twenty percent discount from 
what we sold it at; there was a difference of twenty percent 
in our cost. That is the way I understand it. 

Q. You sold, also during 1951, to garages and 
529 filling stations and others, did you not? A. Yes, 


sir. 
Q. And also sold direct to the consumer? A. Some, yes, 
sir. 
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Q. Now, in the sales you made to the jobbers, you com- 
peted with other people that were engaged in the same 
business? <A. Yes, sir. 

Q. Also selling the same parts? A. I am sure sir, we 
did. 

Q. Well, in that competition, did any of your competi- 
tors handle the Sorensen line, or any competing line with 
Sorensen? A. I can’t answer that for sure, but, our cus- 
tomers are sold parts by other competitors that handle 
the same line as we do. 

Q. Well, do you know that there were competing lines 
with the Sorensen line in 1951? A. Yes, sir, there was. 

Q. What were those lines? A. There are a number of 
ignition manufacturing lines that would compete with 
Sorensen; I couldn’t begin to name all of them. 

‘Q. Name some of them. A. Well, Blue Streak or Stand- 

ardized Ignition. 
~ Q. Standard Motor or Products? A. That’s right. 
Q. Who else? A. Bear Brand. 

‘Hearing Examiner Cox: That one is in competition with 
this line; there are a number of different ignition manu- 
factarers. 

Q. (By Mr. Cassedy) Now, those lines of automotive 
parts competed with the Sorensen line in this ares in 
1951? A. Yes, sir. 

'Q. In your handling of the Sorensen line—I will ask 
you whether or not in your handling of the Sorensen 
line, if you are governed in your pricing by the com- 
peting lines? 

‘Mr. Schrup: We have an objection to that. It is not 
proper cross examination. If it’s a matter of defense, it 
should be proepriy put in at the time Mr. Cassedy pre- 
sents his defense and not during the cross examining of 
the witness. 

Mr. Cassedy: Mr. Sdirup haw already asked the osale 
price of these products for the purpose of showing com- 
petitive effects and he has asked about the Sorensen prod- 
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. uets as to various prices and types of purchasers and, 
what I want to show by this witness in making 
531 those prices he was meeting the competing price in 
this area in 1951. 
r. Schrup: My question had nothing to do with the 
competitor prices. 

Mr. Cassedy: What I want to show is the resale by this 
particular man would show there was no discriminatory 
prices and no harmful effects from prices different to the 
prices this man made than to the competitors in 1951. 

Hearing Examiner Cox: Do you understand the ques- 
tion, Mr. Simpson? 

The Witness: I don’t know, I think so. It has regards 
to pricing that we did when we sold this merchandise in 
meeting competitive prices. 

Mr. Cassedy: With your competitors? A. Yes, we would 
sell and we would try to abide by the suggested prices. 

Hearing Examiner Cox: May I ask a question? As I 
understand you, you said a while ago that when you granted 
those discounts on the Sorensen line, you said you granted 
them to meet competition. Is that competition from sellers 
of other lines, or other lines of the Sorensen line? 

The Witness: It could be both, it could be anything, 

any ignition line that is on the market. 
532 Hearing Examiner Cox: Was it both? 

The Witness: Well, sir, I couldn’t say whether 
it was both or one. I don’t have any specific case in 
mind, I was thinking of the general run of pricing. 

Hearing Examiner Cox: You do not only compete with 
other sellers of the line, but sellers of the Sorensen line, 
too? 

The Witness: Possibly. 


Jackson C. Stille, 


was thereupon called as a witness for the Commission and, 
having been first duly sworn, testified as follows: 
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- Direct Examination 
By Mr. Schrup: 
| Q. Mr. Stille, will you please give your full name to the 
| Reporter? A. Jackson C. Stille, St-i-l-l-e. 
§33 Q. And your business address? <A. 1415 South 
Presa Street. 
' Q. What is the name of your business? A. Stille Auto 

Supply. 

Q. What is the nature of your business? A. Distributor 
of automotive parts. — 

_Q. Now, Mr. Stille, about how many lines does your 
eoncern handle? A. Well, that is hard to determine, since, 
-I don’t know what you call a line. I would say, approxi- 
mately, thirty. 

Q. And do you handle products of the P. Sorensen 

Manufacturing Company? A. Yes. 

- Q. What, in their line, do you handle? A. We handle 
their ignition parts, which consists of coil, relays, switches, 
‘batteries, cables—we also stock a few carburetor parts, 
but, we haven’t bought any in quite some time. 

| Q. Now, does your concern employ salesmen? A. Yes, 
sir. 

Q. How many, sir? A. Two. 

! Q. Are they outside salesmen? A. Yes, sir. 

534 Q. What is the trade area they cover? A. My two 
3 salesmen cover the City of San Antonio as well 
as they can; we also sell jobbers and sub-jobbers. 
| Q. Now, to what type of accounts do you sell in the 
City of San Antonio, we’ll say, other than to jobbers? 
A. Principally to service stations, garages and car dealers, 
and the fleet line in the City of San Antonio, accounts of 
that type. 

Q. Now, Mr. Stille, does your concern have customers 
that call at your place of business? A. Yes, sir. 

Q. About what percentage would that be? A. I have 
no figure on it; do you mean retail, or wholesale? 
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Q. Give us the figures for both. A. Well, to wholesalers, 
that is, to jobbers, that would be approximately sixty-five 
percent of our business, and, probably ninety percent of 
that is picked up and probably five percent of our sales 
are to retailers that is picked up. 

Q. Now, you also make sales for customers on the tele- 
phone and later deliver that merchandise? A. Yes, sir. 

Q. What percentage would that be? A. That would be 

not more than three or four percent. 
535 Q. Now, the balance of your business is sales that 
are made in response to orders secured by your 
salesmen? A. Yes, sir, and purchases made by jobbers 
who come in and pick up, or phone up and have us deliver. 

Q. Now, Mr. Stille, the record shows in this case that 
Stille Auto Supply operated under what is known as the 
A. D. contract with the P. Sorensen Manufacturing Com- 
pany in 1951. Your total purchases were $2,567.67, of 
which your purchases from the Sorensen factory direct 
were $2,528.65, and your purchases from the warehouse in 
Dallas were $39.81. 

Would you tell us why your purchases were predomi- 
nantly from the factory? A. Because we bought in hun- 
dred pound shipments which entitled us to the full ste 
allowance, and effected a savings there. 

Q. When you bought from the warehouse, did you receive 

any freight allowance? A. I am not positive, I couldn’t be 
sure about that; I am sure we pay the shipping charges, 
that is usually customary. 

Q. Now, Mr. Stille, in your purchases of the P. Sorensen 
products, did you attempt to take advantage of the two 

percent cash discount? A. Yes, sir. 
536 Q. Why is that? A. We have a certain amount of 
overhead we have to meet and, we have to make 2 
certain profit, so, we take the two percent discount. 

Q. Could you tell us approximately what your overall 
sales were in 1951? A. I imagine a little over two hundred 
thousand. 

Mr. Schrup: I think that is all. 
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~. Cross Examination 
By Mr. Cassedy: 


' Q. Mr. Stille, you have handled the Sorensen products 
for a number of years, have you not? A. I would imagine 
about five years. 

| Q. You have handled them, possibly, prior to 1951, 
through 1951 and on up to the present date? A. That’s 
right. 

| Q. You operated in 1951 and, in handling the Sorensen 
products, you operated as an A. D. contract, did you not? 
By that, I mean an A.D. contract entitling you to ten 
percent plus a rebate above a certain amount? A. I am 
not familiar with the number. 

' Q. I show you one of the contracts, Commission’s ex- 
hibit 16, which A. D. contract which you will see there. 
A. Yes, sir, I beleive that is correct. 


537 Mr. Cassedy: Mr. Stille, you say you did about 
$200,000.00 worth of business in 1951, is that your 

538 gross sales? A. I think that is about correct. 

| Q. Have your gross sales increased or decreased 

since 1951? 


~o S e e & & 8 2 ® . 


A. They have increased. 
- Mr. Cassedy: That is all I have. 
_ Hearing Examiner Cox: Mr. Stille, I want to know 
one thing. 
_. Yesterday, we had a witness who talked about jobbers, 
then, he talked about stocking jobbers, or wagon jobbers. 
Do you sell to these, when you refer to those, do you in- 
elude that type of jobber? 
' The Witness: We refer to them as sub-jobbers. 
Hearing Examiner Cox: You sell to sub-jobbers? 
. The Witness: Yes, sir, we do; they all do. 
' Hearing Examiner Cox: Everybody does. When you 
sell to jobbers, you include those, too? 





195 


The Witness: Oh, yes, sir; they are small men who 
own their own business, have a stock room, gen- 
539 ~—s erally at home in a building in back of their house, 
and, they work the territory and generally sell out 

of a truck. 

Hearing Examiner Cox: All these various auto supply 
houses sell to them, as well as to jobbers who have their 
own places of business? 

The Witness: Yes, sir. 


es e se € & 
Redirect Examination 
By Mr. Schrup: | 


Q. At what price do you sell those jobbers? A. They 
are sold as distributors. 

Q. That is, on the blue sheet? A. Well, our cost, we get 
distributor less twenty and we give them the distributor 
price. 

Hearing Examiner Cox: Of course, in making that, it 


would be less ten percent instead of twenty? 

The Witness: We probably used a jobber price, but, I 
don’t usually work on ten percent. 

Mr. Schrup: Do you have any jobbers with whom you 
have entered into a three-way contract with them, you and 
the Sorensen people and the jobber? A. Not on the 

Sorensen lne; we do have on one or two lines, 
540 however. 

Mr. Cassedy: During 1951, when you purchased 
Sorensen products on an A. D. contract and received ten 
percent as a discount, I will ask you to state whether or not 
you were injured in any manner during that period by 
a competing line. 


The Witness: Well, I would like to answer that as gen- 
erally no, with reference to the Sorensen line. If he re- 
ceives a large volume of business, he receives a larger 
discount than the small ones— 
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Mr. Cassedy: You were not prevented—your gross 
sales increased, you testified your gross had increased since 
1951? | 

The Witness: Yes, it increased, and if I was injured, I 
was not conscious of it. 

Mr. Schrup: Mr. Stille, in handling the various auto- 
motive parts, in buying those, you bought them at the 
lowest price available to you? 

The Witness: Yes. 

Q. (By Mr. Schraup) Why is that, sir? A. We have 

541 a certain amount of overhead to maintain and we 

must make a certain profit to make a profit, so, there- 

fore, in order to enjoy the best profit available, we take ad- 
vantage of the lowest prices. 

Q. Your net profit in your business is made up of the 
going rate of the net profit in each of the lines you handle? 
A. Yes, sir. 

Q. As a jobber, it is necessary for you to handle the igni- 
tion line? A. Yes. 


e * s e s o we , hd 2° 
Herschel Henry Roper. 

was thereupon called as a witness and, having been first 

duly sworn, testified as follows: 


Direct Examination 
By Mr. Schrup: 


'‘Q. Mr. Roper, will you please give your full name to 
the Reporter? A. Herschel Henry Roper. 
Q. And your business address? <A. 401 Brooklyn 


Avenue. 
542 Q. In the City of San Antonio, Texas? A. That’s 
right. 


'Q. What is the name of your business? <A. H. H. Roper 
Auto Parts. 
Q Are you the owner? A. Yes, that’s right. 
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Q. Mr. Roper, the record discloses that during the year 
1951, you operated under what is known as an A. D. con- 
tract with the P. Sorensen Manufacturing Company, Inc. 
A. Yes. 

Q. And your purchases amounted to $442.38? <A. Yes, 
sir. 

Q. Now, could you tell us whether you always take ad- 
vantage of the cash discount allowed by the P. Sorensen 
Manufacturing Company? <A. Well, I do if I have the 
money to pay it and have enough money to operate. I 
am not like some of the companies, I don’t always have the 
cash. 

Q. Why do you take the two percent discount? A. To 
help my profits. 

Q. In the year 1951, could you estimate for us what 
your overall sales were? A. I could take kind of a guess: 

around $7,000.00, I think. 
543 Q. What is your net profit on those sales? A. I 
imagine probably four percent, maybe five. 

Q. Are you still operating under the Sorensen A. D. con- 
tract? A. I think I am; I pick up at the Automotive Ware- 
house on South Main over there. I think it’s the same, 
I am not sure. 

Q. Well, when you purchased under the A. D. contract 
in 1951 you received a ten percent discount on those pur- 
chases? A. That’s right, factory shipment. 

Q. But now, on your Sorensen products, did you re- 
ceive a ten percent discount? A. I have a different set-up 
now, due to the fact I don’t order from the factory. I don’t 
sell enough to buy from the factory. 

Hearing Examiner Cox: I understand your statement; 
you are buying from Mr. McCord? A. On South Main, 
yes, sir. 

Q. (By Mr. Schrup) You buy on the blue sheet? A. Yes. 


552 If the Commission has new charges to issue, since 
the issuance of this complaint, Number 6052, they 
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_ have been at liberty to issue new complaints, or 
553 amended the complaint originally issued. 
I have no desire to go into any further testimony, 
and I would like to say further, if you want to make a 
motion that all evidence that has to do with any trans- 
action since the issuance of the complaint, I will be glad 
to sustain the motion. 
. s e & € s e & * s 


Mr. Schrup: Well, let me understand the Hearing Ex- 
aminer correctly. If I make such a motion, that would 
exclude evidence subsequent to the issuance of the com- 
plaint with respect to discriminations since the issuance of 


the eomplaint. 
Hearing Examiner Cox: It would do that. 
2 S 2s s bal ® e 2 e e 


554 Hearing Examiner Cox: May I say this, Mr. 

Cassedy. Right now, we are not talking about the 
admission of any exhibits; we are talking about striking 
from the record anything relating to transactions after 
the date of the issuance of the complaint. 

Mr. Cassedy: May I say, then, I will join in such a 
motion to exclude all offered not relating to the three 
Texas towns and the year 1951. 

Mr. Schrup: No— 

Mr. Cassedy: Limit the case to 1951 and the three Texas 

| @ities of Dallas, San Antonio, and Houston. 
555 Hearing Examiner Cox: I will strike all evidence 

| which relates to any transaction after the date the 
eomplaint was issued. As to limiting it to the three Texas 
towns, I don’t know about a motion like that because there 
is no other testimony in the record to consider, that I 
know of. 
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559 Cross Examination 


By Mr. Cassedy: 


Q. Mr. Roper, I would like for you to tell us the nature 
of your business in 1951; what type of business did you 
conduct in particular to purchase and sell respondent 
Sorensen’s sales? A. My business then was the same as 
now. We are interested in motor rebuilding and piston 
ring service. 

Q. And what were the types of parts you purchased in 
1951? A. Ignition parts, coils, relays, condensers, and 
points. 

Q. Mr. Roper, as I understand, the major part of your 
business and your principal interest is in the machine shop? 
A..That’s right. 

Q. In other words, in the rebuilding business? A. That’s 
right. 

Q. Now, in handling Sorensen parts, I see you bought 

only $442.38 total in 1951. Were those principally 
560 used in rebuilding, or were they sold to others? 

A. Just in rebuilding, or filling orders for motors 
going out. 

Q. What is filling orders on motors going out; what 
does that mean? A. Well, only on motors using one 
condenser and one set of points. | 

Q. Oh, a special job? A. On a job that goes out, we do 
a ring job, we replace the parts on it, we don’t stock; we 
jast sell people that come in. 

Q. Who were your customers that year? A. Garages, 
mostly all garages. 

Q. Would they send an automobile or motor in for repair? 
A. They pulled out and bring it in. 

Q. If it needed a replacement part that P. Sorensen 
carried, you would put it on there if you had it? A. That 
was the only reason we took it on, we don’t sell enough 
to keep in stock, so we go out and pick up items on these 
motor rebuilding jobs. 
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Q. You were not particularly interested in selling parts 
to others, other than what you have described? A. That’s 


right. 
Ag Q. Where did you buy the Sorensen parts, Mr. 
562 Roper? <A. Did you say when did I buy them? 

| Q. Where did you buy them, from the factory or 
from the warehouse? A. The first order, or maybe the 
second, from the factory,—I mean, I think maybe the first 
few months my purchases came from Dallas, and the last 
two years from the A. A. Auto Supply Company. 

Q. Well, I am only interested in 1951. A. That would 
probably be from the factory. 

Q. The record shows you received from the factory 
$45.99, and the warehouse shipment amounted to $396.39, 
which makes up a total of $442.38 for the year; that is the 
record from the Sorensen office to you. A. Yes, I see. 

Mr. Cassedy: That is all I wanted to ask. 

Redirect Examination 
By Mr. Schrup: 

Q. During the year, 1951, when you had these parts in 
your shop, of the Sorensen product that you have described, 
did garage customers come in and buy some of those parts? 
A. I would say some did. 

Q. They would take that merchandise — with them? 
A. That’s right. 

| Q. Now, do you recall for the year 1951, why it 
562 was that your purchases were divided $45.99 from 

| the factory and $396.39 from the Dallas warehouse? 
A. Well, one time I know I went to Dallas and I picked 
up a big order, I was in Dallas and I picked them up; 
probably I didn’t have a freight shipment. 

Q. I didn’t hear? <A. I didn’t have a freight shipment. 

‘Hearing Examiner Cox: You mean you didn’t have 
enough to make up a hundred pounds? | 

The Witness: That’s right. 


Mr. Schrup: I think that is all. 
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564 Bernard G. Reininger. 


was thereupon called as a witness for the Commission and, 
having been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Schrup: 


Q. Mr. Reininger, will you give your full name to the 
Reporter? A. Bernard G. Reininger. 

Q. What is your business address? A. 4506 South 
Flores Street. 

Q. In the City of San Antonio? <A. Right. 

Q. And what is the name of your business? A. Motor 
Machine & Parts Company. 

Q. You are the owner? A. I was up until January 1, 
since that time I have taken in my boys as partners. 

Q. Isee. And you are a wholesaler of automotive parts? 
A. That’s correct. 

Q. Now, would you tell us about how many salesmen you 
employ, sir? A. Actually, at this time, I do not have a 

full time salesman ; between myself and my two boys, 
565 who work out periodically, I work three days out, 
the oldest one two, and, the youngest one, he works 

several hours every day on the outside. 

Q. What is the trade area you cover? A. South of the 
City of San Antonio, then on southeast to Port Lavaca. 

Q. That is for the purpose of calling on customers? A. 
That’s correct. 

Q. What type of trade do you sell your products to? 
A. To car dealers, service stations, and service garages. 

Q. Do you also have counter men at your place of 
business? A. Oh, yes, sir. 

Q. How many? <A. One full time and one part time. 

Q. Did you previously employ outside salesmen? A. 
That’s right. 

Q. How many? A. Four. | 

Q. When was that you say? A. Well, the last one was 
called back into the navy; I just don’t recall when that 
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was, must have been—this is 1955—that was about three 
years ago, so, that would run about 1951 or 1952. 

566 Q. 1951? A. Yes, one left m 1951, somewhere 
along in there. 

Q. Now, about how many—directing your attention to 
the year 1951, how many lines of automotive parts did 
you handle, approximately? A. Well, of course, we have 
lines that we term major lines, and, we have other lines 
that are bought and sold and maybe not replenished, re- 
stocked, like some items, for instance. 

How, I daresay somewhere between twenty-five and 

lines. 

Q. Now, in 1951, you handled the products of P..Soren- 
sen Manufacturing Company? A. Beg pardon? 

Q. You handle the P. Sorensen Manufacturing Com- 
pany line in 1951? A. Yes. 

Q. Did you handle the ignition line? A. That’s right. 

Q. Did you handle— A. Carburetors, battery cables, 
and spool wire. 

Q. Now, would you recall what your overall sales were, 
approximately, in 19512 A. Somewhere between eighty 
and ninety thousand; just exactly, I wouldn’t know with- 

out referring to my records. 
567 Q. Would you know approximately what your net 
profit was in 1951f On those sales? A.I don’t 
recall exactly the gross profit. 

Q. I mean, the net profit? A. The net profit was around, 
between twelve and fifteen percent. 

Q. I am talking about the profit left on that. A. You 
mean on that particular line? 

Q. All your lines. A. All my linest Yes, sir, it was 
retty close to that. 

©, What was it on the Sorensen line! A. We didn’t 
break it down. 

Q. You didn’t break it down? A. No, I don’t think we 


3 
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Q. In purchasing this merchandise, including the Soren- 


/ 
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sen line, were you interested in buying it at the lowest 
prices? A. Naturally, we all are. 

Q. Yes. Why is that, sir? A. Well, first of all, generally - 
speaking, in this business, the net profit is always low in 
—unless you are in a position to where you can get some 
lines where you work them very hard, and make them 

produce a volume which will give the greatest profit. 
568 Q. In buyimg your merchandise, and with par- 
ticular reference to the year 1951, and to the Soren- 
sen ne of products, did you also seek to take advantage 
of the two percent discount? A. We do that in every case. 

Q. Why is that? A. We have to have that to help the 
profit structure. 

Q. Now, in making the sales of your products, you 
make some sales where the customer calls at your place 
of business and buys the merchandise? A. Oh, yes, sir. 

Q. What percentage of your business— 

Mr. Cassedy: I presume this is limited to 1951? 

Mr. Schrup: Yes, I asked him the business as reflected— 

Mr. Cassedy: I am not interested in that. 

Mr. Schrup: Well, we will confine it to 1951, or prior to 
the issuance of the complaint which was in the middle of 
1952. A. Well, that is rather a hard question to answer. 

Q. (By Mr. Schrup) Well, let’s put it this way; there 
are some segments of your business, some sales that are 
made over the counter to customers who come and buy | 

the merchandise? And then take it with them, is 
569 that correct? <A. Yes. 

Q. And then, there is another segment of your 
business where people telephone in and give you orders 
and the merchandise is delivered to them? A. That’s 
right. 

Q. There is another segment of your business taken by 
your salesmen for later delivery of merchandise? A. 
That’s correct. I think I’d be safe in saying that over the 
counter sales at that particular time were probably some- 
where in the neighborhood of twenty percent of the gross 
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Q. What would you say about the telephone calls and 
delivery of merchandise? A. Well, in the telephone calls, 
_ probably thirty percent. 

Q. Thirty percent in response to sales made by order? 
A.' Yes, to the—to be shipped out in the territory. 

Q. Now, the record discloses in this case, Mr. Reininger, 
that the Motor Machine & Parts Company operated under 
what is known as a W. D. contract with the P. Sorensen 
Manufacturing Company in 1951, and, that you purchased 
$3,103.80 worth of merchandise. The record further dis- 

| discloses that your factory purchases amounted to 
570 $8,074.80, that included all the shipments from New 

York to your place of business. The record also 
shows that $29.00 worth of merchandise from the Dallas 
warehouse of the Sorensen line was shipped to you. 

Tell us why you made practically all your purchases 
from the factory. A. Because of the freight allowance 
from the factory; the warehouse, we have to pay the freight 
from the warehouse, whereas we get the freight on all 
factory orders where the quantity—where it weighs one 
hundred pounds or more. 

. ‘The freight in those instances, is prepaid in one hundred 
pound shipments or over. 

Q. Now, in the sale of the Sorensen line of products, did 
you attempt to maintain the suggested retail prices of 
the manufacturer? A. That is correct. 

Q. Asa result of that practice, did you ever lose business 
to a competitor? 


571 Mr. Schrup: Will you name the competitor? A. 
Alamo Auto and Electric. 

Q. (By Mr. Schrup) Now, as a result— 

Mr. Cassedy: Your Honor, I object to that type of 
questioning. The evidence shows that both of these 
castomers were receiving twenty percent, the same identical 
discount from this respondent in 1951, and, what they did 
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in competition with each other when they were in business 
has no importance here. 


Hearing Examiner Cox: Well, if Mr. Reininger 

Jost sales to Alamo at the same price, I 
wonder how the respondent could be in any sense 
responsible for that. 


Mr. Reininger, were you able to get your informa- 
tion? 

The Witness: We found contracts for 1949 and 1950, 
bat cannot find any for 1951. 

Q. (By Mr. Schrup) Did you find the W. D. contract? 
A. Not for 51; we found 1950, but, after *50— 

Mr. Cassedy: I object to questioning about any changes 
in contracts. Our records show he was on a W. D. contract 
1951. , 

Mr. Schrup: We know he was on a W. D. in 1951. 


Q. (By Mr. Schrup) I see. 

Mr. Reininger, did you previously, prior to going 
in business for yourself, were you employed by any other 
auto dealer here in San Antonio? A. Yes. 

Q. What was the name of that firm? A. I worked for 
Bowen Brothers at that time, up to 1935. 

Q. Then, subsequently— A. Then I started out on my 
own in a truck. I bought the merchandise from Bowen. 


Q. 1947 and 1948; where did you obtain your parts 
then? A. I was given a contract by Sorensen and 
the merchandise was shipped to us direct and billed to us, 
and we paid Sorensen. 
Q. What type of contract was that? A. That was an 
A. D. contract. 
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Mr. Schrup: Subsequent to the A. D. contract, how come 
you to get a W. D. contract? A. Because of the fact I 
discovered there was a better deal than we had and, because 
of the competition we felt we should have exactly the same 
footing with them, so, we applied for the W. D. contract, 
and it was given us. 

! Q. One other question: I believe you stated your 
580 net profit was twelve percent? A. Twelve, ten, 

somewhere in that neighborhood. 

'Q. In estimating your net profit at that particular figure, 
were you taking into consideration a salary paid to your- 
self? A. No, if I had taken, deducted a salary for myself, 
that percentage would not be ten, or even five. 

Q. What would it be? A. Oh, somewhere in the neigh- 
borhood of four. 


eo! * % e ® & ® ° @ e 
585 L. M. Landa 
was thereupon called as a witness for the Commission and, 


having been first duly sworn, testified as follows: 
Direct Examination 


By Mr. Schrup: 

'Q.. Mr. Landa, you have given your name to the reporter? 
A. Yes. L. M. Landa. 

'Q. What is your business address? <A. 301 LaBranch 
Street,. Houston, Texas. 

'Q. What is the name of the business? A. Texas Parts 
and Supply Company. 

'Q. And your position? A. Treasurer. 

-Q. What is the nature of the business? A. Wholesale 
automobile parts. 

Q. About how many different lines of automotive parts 
do you handle here? A. Oh, we handle from different 
manufacturers we buy from— 
|Q Yes, how many different lines of automotive parts, 
approximately? A. Maybe fifty or more. 
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Q. Now do you have or do you employ salesmen? 
586 <A. Yes, sir. 

Q. How many do you employ? A. We have three 
outside men. 

Q. Would you tell us the trade area which they cover? 
A. A radius of fifty miles of Houston. 

Q. And of course the City of Houston? A. The City 
of Houston. 

Q. What type trade do they call on in selling parts? 
A. Call on the car dealers, and the garage accounts, and 
fleet operators. 

Q. And service station, filling stations? A. Yes, some 
filling stations. Not very many of them. 

Q. Now, in selling automotive parts that you handle do 
you have customers that call at your place of business to 
buy merchandise and take it ont with them? A. Yes. 

Q. About what percentage of your business would that 
be? A. I would say about fifty per cent. 

Q. About fifty per cent? A. Yes, sir. 

Q. Do you also have customers who call in on the tele- 
phone and place orders where you deliver the merchandise? 
A. Yes, sir, we do. 

Q. About what per cent would that be? A. About the 

other fifty per cent. 
587 Q. What percentage of your business is taken by 
salesmen orders for later delivery? A. For later 
delivery? 

Q. Yes. A. Well, I would say about sixty per cent 
taken— 

Q. Maybe I am confused. Will you go back over those 
percentages? You have three types of sales? A. Yes. 

Q. The sales where the customer calls at your place 
of business and takes the merchandise out with him; the 
sales where the customer calls in by telephone and you 
deliver the merchandise; and the sales where your sales- 
men have taken orders? <A. Yes. 

Q. What would be the pea of each one of those? 
A. Each type? 
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‘Q. Yes. <A. Yes, sir. 

Q. Say the customer comes in the store? A. About 
twenty per cent. 

Q. And the telephone call sales? A. About Marky in per 
eent. And the other, fifty per cent. That would be the 
salesmen’s orders. That is approximate of course. 

'Q. Now in 1951, the record in this case discloses that 

: the Texas Parts and Supply Company, of which you 
588 are treasurer, purchase the Sorensen products 

| from Sorensen Manufacturing Co., in the amount of 
$1809.10. These sales are made up of factory shipments 
purchase from the factory and warehouse shipments pur- 
chased from the warehouse at Dallas, where Sorensen has 
a stock of merchandise. The purchases from the factory 
amounted to $1756.11 and your purchases from the ware- 
house amounted to $32.99. Would you tell us why the 
preponderant purchases from Sorensen were made from 
the Sorensen factory? A. Well, they would be able to fill 
orders better on factory shipments. 

Q. In making purchases from the factory Sorensen 

ing Company has freight allowance on ship- 
ments of 100 pounds or more? A. Yes. 
'Q. Do you always attempt to order so as to obtain the 
freight allowance? A. Yes, we do. 
| Q. Now could you tell us for the year 1951 approx- 
imately what your overall sales were? A. No, I couldn’t 
tell you that. I don’t have that information with me. 

'Q. Could you approximate it? Would it be in excess of 

! $300,000.00, do you believe? A. In 1951? 

589 Q. Yes. A. Well, it would just be a guess on that 
i of course. I wouldn’t know without the books. I 
would say about $250,000.00. 

'Q. Abont $250,000.00? A. That is an approximation of 
course. 

: Q. Now in purchasing products, the Sorensen products 

from the Sorensen Manufacturing Company, does your 
eoncern always attempt to take advantage of the two per 
eent eash discount? <A. Yes, sir. 
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Q. Why is that? A. Because we need that in our profit 
structure. We need that two per cent. We take that in 
buying from all manufacturers where they allow two per 
cent. 

Q. By the same token, when you are buying products 
from any manufacturer, including of course Sorensen 
Manufacturing Company, do you attempt to buy that line 
of products at the cheapest price available to you? A. 
Yes, sir. 

Q. Why is that? A. Because of competitive conditions, 
to be able to resell it and make a profit. 

Mr. Schrup: That is all. 

Cross Examination 
- By Mr. Cassedy: 
Q. Mr. Landa, you get two per cent off on pur- 
590 chases from Sorensen? A. Yes, sir. 
Q. You got ten per cent discount from Sorensen 
in 1951 when you bought from the factory? ~ 

Mr. Schrup: We will stipulate that. 

Mr. Cassedy: I would rather have the witness answer. 
A. Yes, sir, I think so. 

Q. You got ten per cent off when you bought from the 
local warehouse in Dallas? A. Yes. 

Q. You had the choice to buy either place, didn’t you, 
Mr. Landa? A. Yes, we did. 

Hearing Examiner Cox: There is no warehouse in 
Houston? A. No, Dallas. 


E. H. Bauerle 


was thereupon called as a witness for the Commission and, 
having been first duly sworn, testified as follows: 


Hearing Examiner Cox: What is your name? A. E. H. 
Bauerle. E. H. are the initials. 
591 Hearing Examiner Cox: The address? A. Busi- 
ness address, 1825 Washington Avenue. 
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Hearing Examiner Cox: What name do you operate 
under? A. Comet, Comet, Automotive Supply Company. 


Direct Examination 


By Mr. Schrap: 

Q. Mr. Bauerle, what is the nature of the business of 
the Comet Automotive Supply Company? A. We are 
wholesale automotive jobbers. 

Q. About how many lines of automotive parts do you 
handle? A. Oh, I would say at least a hundred. Probably 
more. 

Q. Now do you employ any salsenient A. Yes. 

Q. How many? A. One. 

Q. Is that an outside salesman? A. Yes, one outside 

Q. Do you do any outside sales work yourself? A. Yes, 
sir. 

Q. T'mneen outside anloenan ‘ibesides yourself? A. Yes. 

Q. Do you have any counter men? A. We have two 
counter men. 

Q. What area does this salesman of yours cover? A. 

We cover all of Houston, and then we do cover 

592 Tomball. We have one or two accounts at Tomball 
. that we do have a salesman call on approximately 
twice a month. 

Q. Now to what type trade do you sell your automotive 
parts? A. Well we sell them to automotive dealers or 
garage men, and some lines we sell to the other jobbers. 

Q. When you talk about automotive dealers what do you 
mean? A. Car dealers. 

Q. New car dealers? A. New car dealers and used car 
dealers. 

Q. Do you make sales of your products where your 
eaustomers will call at your place of business and buy 
merchandise and take it with them? A. Oh, yes. 

Q. Do you also make sales in response to telephone calls 
from your customers where you deliver the merchandise? 
A. That is right. 
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Q. Do you also make sales where your salesman call on 
the customers and take orders, and then you deliver the 
merchandise? A. Yes. 

.Q. About what percentage of your business would be 
where the customer comes in to your place of business to 
get the merchandise? A. Say probably thirty or forty. 

Q. What percentage where the customer tele- 
593 phones in? A. Twenty per cent. © 

Q. What percentage where the salesman takes the 
orders? A. Twenty-five or thirty per cent. 

Q. Now one of the lines of products you handle is 
products of Sorensen Manufacturing Company? A. Yes, 
sir. 

Q. What products of Sorensen’s do yoy handle? A. 
Ignition, cable and wire, carburetor repair kits. Car- 
buretor parts. We handle complete Sorensen line. 

Q. Now the records in this case discloses, Mr. Bauerle, 
that in the year 1951, Comet Automotive Supply Company 
operated under an AD contract with Sorensen Manufac- 
turing Company. Your purchases for the year 1951 totaled 
$2,805.91. Those purchases were divided into factory pur- 
chases and purchases from the warehouse in Dallas, Texas. 
Your purchases from the Sorensen factory amounted to 
$2,417.07, and your purehases from the warehouse in 
Dallas, Texas, amounted to $388.04. On the factory pur- 
chases you received a discount of ten per cent, and on the 
warehouse purchases you received a diseount of ten per 
cent. Now in such case would you tell us why the pre- 
dominant part of your purchases were from the. factory 
of Sorensen? A. Well, whenever we buy out of the Dallas 
warehouse we have to pay the freight. Whenever we buy 
out of the factory Sorensen pays the freight. 

Q. That is if the shipment is of such sufficient weight? 

A. Of course it has to be 100 pounds or more out 
594 of the factory. And of course there is a yearly 
rebate that comes into your factory purchases.’ | 

Q. That is, if your purchases are snfficient in volume 
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you get a rebate at the end of the year? A. Yes. And 
that does not include items that come out of Dallas. _That 
does not include any Dallas shipments.. 

Q. Now, Mr. Bauerle, could you approximate for us 
what your overall sales of all products handled by you 
were for the year 19512 A. You mean our volume of 
business? 

Q. Yes. A. 1951? 

Q. Yes. A.I would say between $100,000.00 and 
$120,000.00. | 

Q. And on those sales could you estimate for us what 
your net profit was, after deducting your overhead, operat- 
ing expenses, taxes and so forth? AT powi sexy Shout 
eight per cent. 

Q. Would it be that high? A. It probably would. I 
don’t have any exact figures on it without the books. I 
didn’t check the records. 

‘Hearing Examiner Cox: Will you ask him whether that 
includes any salary for himself? A. No, that does not in- 
elude any salary for me. 

! Hearing Examiner Cox: In other words, out of 
595 that percentage you had to be paid? A. Yes, that 

is 

‘Q Now let me ask you one further question: In pur- 

chasing your automotive parts, specifically the Sorensen 
products, do you attempt to take advantage of the two 
per cent discount? <A. Yes. 
Q. Why is that, sir? A. Two per cent means a lot to 
us. For instance, our purchases today probably - run 
$15,000.00. With that two per cent we can pay the rent 
of the building. 
'|Q. In baying your merchandise from various manu- 
facturers you deal today with specifically directing your 
attention to Sorensen Manufacturing Company, you also 
attempt to buy at the cheapest price available? A. We try 
te buy everything as cheap as we can, yes. 

'Q Why is that? A. That is understandable, I think. 
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Q.. I understand. I wish you would state it for the 
record. A. We are just as anxious to make money as any- 
body. | 
ae se ¢ we a s . e = - & 2 
597 Q. The question is this: In making your pur- 

ehases during the time period we have discussed 
would you have preferred to have bought at a 20 per cent 
discount than a 10 per cent discount? . 

Mr. Cassedy: The objection is that it is an absurd 
question. 

Hearing Examiner Cox: The answer of course is 
obvious. 

Mr. Schrup: Let’s have the witness answer. A. Yes, I 
would prefer a 20 per cent discount. 

Q. And why is that, sir? A. Making more money. . 

Q. And that is what you are in business for, sir? A. 
Yes, sir. 

Q. If you made more money would that enable you to 
expand your business and grow? A. That is right. . 

Mr. Schrup: That is all ‘ ae ® 

Cross Examination 
_ .By Mr. Cassedy: 

Q. Mr. Bauerle, in purchasing from the factory at Dallas 
I assume you have to pay the freight from Dallas here? 
A. Yes, sir. 


Hearing Fisambier Cox: Would you ‘read that 

598 question back. 

(Question read.) | 
 Q. From the warehouse at Dallas is what I meant to say. 
You pay the freight on whatever you purchase from Dallas, 
the freight here to Houston? A. Yes. 

Q. And from purchasing from the factory Sorensen paid 
the freight to Houston? A. That is right. 

Q. But you had a choice as to where you purchased, Ma 
you not? A. What? 
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Q. You could purchase at either place? A. Right. 

Q. That was open to you? A. Yes, sir. 

Q. You got a 10 per cent discount at either place, didn’t 
you? A. That is right. 

_Q. Now, Mr. Bauerle, you operated, as I understand, 
in 1951 under the terms of a so-called AB contract. There 
is a form in the record, Commission’s Exhibit 16? A. That 
is right. 

Q. You signed that contract with Sorensen, did you not? 
A. Yes. 
599 Q. That was a mutual agreement, wasn’t it? A. 
Yes, it certainly was. 
Q. You agreed to operate that way under the terms of 
that contract in 1951? A. Yes. 
Q. And you did so operate that way as the contract pro- 
vided, in 1951? <A. Yes, sir. 
Q. Did Mr. RRR SHES a8 Dk eal ere as 


a 
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600 Carl H. Brendgen 


was called as a witness in behalf of the Commission and, 
having been first duly sworn, testified as follows: 
Direct Examination 

‘Hearing Examiner Cox: You have given your name to 
the reporter? <A. Yes, sir. 

‘Hearing Examiner Cox: What name do you operate 
under? A. Anchor Automotive Supply. 

‘Hearing Examiner Cox: What is your business address? 
A. 604 Silver. 

Hearing Examiner Cox: Houston? A. Yes, sir. 


By Mr. Schrup: 
Q. Mr. Brendgen, you are the owner of the Anchor 


Automotive Supply Company located at 604 Silver Street, 
Houston, Texas? A. Yes, sir. 
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Q. How long have you been im business? A. Eleven 

years I believe, sir, or close to it. 
Q. And the nature of your business is the whole- 
601 saling of automotive parts? <A. Yes. 
Q. About how many different lines do you handle? 
A. Let’s see, I have Sorensen, Draco, King’s Quality, 
Thermoid, and just a number of them. I don’t know how 
many. 

Q. Do you have any outside salesmen? A. Yes. 

Q. How many? A. One. 

Q. Does that go for yourself? A. Part time. 

Q. And besides yourself you have another? A. Yes, 
sir. 

Q. Would you tell us briefly what trade you attempt to 
sell automotive parts to, the type trade? A. Mostly to car 
dealers and garages. 

Q. Do you sell to some filling stations, service stations? 
A. Yes, sir. 

Q. What is the trade area which your outside salesman 
covers? A. Houston. 

Q. City of Houston? A. Yes, sir. 

Q. Do you get out to the surrounding territory? A. 
Sometimes we do, sir. 

Q. Now, in making sales of these automotive parts, do 

you make some of your sales in response to tele- 
602 phone calls from your customers, and then you 
deliver them the merchandise? A. Yes. 

Q. Do you make some sales where the customer comes 
to your place of business and picks up the merchandise? 
A. Yes. 

Q. And also you make some sales where your outside 
salesman calls on the customers and takes orders, and then 
the merchandise is delivered? A. Yes. 

Q. Could you estimate for us the percentage of these 
three types of sales, that is, what percentage of your 
sales are made in response to phone calls, telephone orders 
from your customers? A. That would be a tough proposi- 
tion. 
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Q. Isee. A. I guess one-fourth of it would be that way. 

Q. How much would be over the counter, where the 
eustomer comes to your place of business? .A. I guess 
about one-fourth. 

Q. And then fifty per cent would be where the customers 
are called on by outside salesman? A. Yes, sir. 

' Q. Now, Mr. Brendgen, the record in this case discloses 
that in the year 1951 the Anchor Automotive Supply Com- 

_. pany, of which you are the owner, operated under 
603 what is known as an AB contract with Sorensen 

' Manufacturing Company? A. Yes. 

Q. The contract you know provided for ten per cent 
discount on your purchases? A. Yes. 

Q. Your purchases that year were $725.66. The factory 
purchases were $263.43, and your warehouse purchases 
were $462.23. Now the question is this: In making your 
purchases from the factory did you attempt to purchase 
order in the amount of 100 pounds in order to obtain 
freight allowance? A. Let me get your question again? 

Q. When you order your merchandise do you attempt 
to make purchase order in sufficient weight to get freight 
allowance? A. I try to, because freight means a lot. 

Q. Under those circumstances why did you purchase 
$462.23 from the warehouse? A. That is with the sales- 
man. He sends it where he wanted to place it. 

Q. That is the Sorensen’s salesman? A. Yes, sir. | 

Q. Now in purchasing your automotive parts, and 
directing your particular attention to the Sorensen line 
. of products, do you also attempt to take the two per cent 
discount? A. I have never failed, sir. 

/ @. Why is that? A.I have to have that to 
604 operate. If I didn’t have it—two per cent on the 
year is a lot of money involved. — 

Q. Likewise, in buying various automotive parts you 
handle from different manufacturers you also attempt to 
buy those products at the cheapest price available to you? 
A. Yes. 
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Q. Why is that? A. I need the difference in the money 
to operate with. 

Mr. Schrup: That is all I have. 

C Examinati | 
By Mr. Cassedy: 

Q. Mr. Brendgen, you operated as what is called an 
AB, under an AB contract with Sorensen in 1951, as I 
understand it? A. Yes. 

Q. Do you have a copy of this contract? A. I have a 
copy of the 1951 contract right here. { just happened to 
bring it. 

Q. Does that ronnie for a ten per cent discount? A. 
I think it states that in the contract, yes, sir. 

'Q. On parts you bought from Sorensen? <A. Yes, sir. 

Q. You got ten per cent off from Sorensen on your 
purchases, regardless of whether you bought them from 
the factory or the warehouse? A. That is right. 

Q. You had the choice as to which place you 
605 bought them from, do you? A. Well, I guess I did. 

Q. I can tell you for the record that every other 
purchaser says the same thing. Do you have any different 
statement? | 

Mr. Schrup: Let the witness answer. 

A. TI left that up to the salesman, you see. 

Q. But you had a choice as to where you bought? A. 
I probably did have, but I didn’t specify where. 

Q. You got a freight allowance when you bought from | 
the factory, over 100 pounds? A. Yes. 

Q. But when you bought from the warehouse in Dallas 
you paid the freight from Dallas to Houston? A. I notice 
TI have got lots of freight bills from them, yes, sir. 

Q. Do you know Mr. Rizer, salesman for SOrenEeRT A. 
I think so. 

Q. Was he salesman in 1951? A. He is still salesman. 

Q. An elderly man? A. Yes, sir. 

Q. Now, Mr. Brendgen, I want to be fair with you, and 
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I want you to be fair with me? A. I always try to be fair 
at all times. 

Q. I expect you do. So do I. When you make purchases, 

' and you had a choice to buy from the factory or the 
606 warehouse, and you were allowed the freight from 

the factory, and not from the warehouse, would you 
choose the factory? A. You know I would. 

Q. Or would that salesman choose the factory for you? 
A. I will tell you what happens. Let me explain. 

Hearing Examiner Cox: Go ahead. 

A. The salesman comes in and checks the stock, and 
writes up the order. I don’t know where he sends it, 
where it goes to. But I know it has been coming from 
Fort Worth or Dallas, with the freight collect. 

Q. Was that because you failed to specify where you 
wanted it shipped from? <A. It might be. 


607 James W. Soule 


was thereupon called as a witness for the Commission and, 
having been first duly sworn, testified as follows: 


Direct Examination 


By Mr. Schrup: 


Q. You have given your name to the reporter? <A. Yes, 
sir. 

Q. What is your business address? A. 3205 Austin. 

Q. What is the name of your business? A. Milam 
Supply Company. 

Q Are you owner? A. I am partner. I have control. 

Q. How long has that business been established? A. 
Seven years, three months and 7 days. 

Q. About how many lines do you handle of automotive 
parts? A. I wouldn’t know. 

Q. Different lines? A, An awful lot. A hundred or 
more. Possibly two hundred. 
- 'Q. Is one of those Sorensen ignition? A. Yes. 
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608 Q. Do you handle any other Sorensen products 
other than ignition? A. Yes, sir. We have brake 
eables and carburetor kits. 

Q. Have you outside salesmen? A. Yes. 

Q. How many do you employ? A. Three. 

Q. What is the trade area they cover? A. Mostly 
Houston. We also go into Galveston, Texas City, Kemah, 
LaPorte, Angleton. It is all on the same run. In other 
words, those cities are all in the same trade area and we 
make them on one run. 

Q. What type of accounts do you attempt to sell your 
products to? 

Hearing Examiner Cox: Limit this to 1951. 

Q. When did you first start handling the Sorensen’s line, — 
sir. A: I believe 1950 or 1951. I am not positive. I can 
think a few minutes and tell you, sir. I can think a few 
minutes and tell you exactly. 

Hearing Examiner Cox: Let’s get the answer. 

A. Mid 1950. 

Q. Mid 1950? A. Some time during the mid 1950. 

Q. Under what type contract did you start 
609 handling Sorensen’s products? A. Twenty per cent 
from the distributor. 

Q. That was a WD contract? AL I don’t know the 
number of it offhand. 

Q. I will show it to you. I show you Commission’s Ex- 
hibit No. 17, entitled P. Sorensen Manufacturing Company, 
Inc., Warehouse Distributor Sales Agreement? A. That 

is it. 

Q. Is that the contract? A. Yes. 

Q. Which you started with the Sorensen people with? 
A. Yes, sir. 

Q. Now what type of trade when you started in under 
this Warehouse Distributor Sales agreement did you offer 
the Sorensen line to, parts to? A. Jobbing houses. And 
we had a few garage accounts. Most of them were with 


jobbing houses. 
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Q. Did you sell to service stations? A. It is possible 
we had one or two. I would have to check my books. But 
I would say at the time I was not interested in that type 
of business. 

Q. In purchasing Sorensen Manufacturing products did 
you buy them on the blue sheet which is Commission’s 
Exhibit No. 12-A, and the blue sheet which is Commission’s 
Exhibit No. 2-B, and the blue sheet which is Commission’s 

Exhibit No. 7-A? Those are all descriptive of the 
610 price lists? A. This is our fundamental base. 

_ Allows us twenty per cent. 

'‘Q. Those are the price sheets upon which you buy subject 
to the twenty per cent discount? <A. Yes, sir. This is 
dated May 1950. 

Q. Yes, I know. During the year 1951 those are the 
sheets you purchased on? A. That is the type sheet we 
bought from. 

Q. Now in reselling the Sorensen’s products, I will direct 
your attention to the pink, for example, which is Com- 
mission’s Exhibit 3-A, being pink sheet. What type cus- 
tomer did you sell Sorensen’s products to on that sheet? 
A. I don’t believe we had any one on this sheet. I believe 
most of our jobbing accounts were this sheet. 

Hearing Examiner Cox: Wait a minute. When I read 
‘this sheet’? it doesn’t mean anything to me. A. I am 
sorry. Your number CEX 3-A, we didn’t sell. I don’t 
believe we had any accounts on this. Jobbers we were 
selling on this sheet. 

Hearing Examiner Cox: That is— 

A. C 2-B. Most of them were on the less than ten per 
cent basis. 
| Hearing Examiner Cox: You are referring— 

A. C 2B. 

'Q. Referring to the green sheet, Commission’s Exhibit 
| 4-A, did you make any sales on the basis of that 
G11 sheet? A. Yes. 

, Q. What type of customers did you sell? A. 
Mostly garages. 
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Hearing Examiner Cox: You are asking him if he sold 
on the basis of that. I don’t know what you mean, on the 
basis. Did you sell at those prices? 

Mr. Schrup: All right. 

Q. Now referring to the blue sheet, Commission’s Ex- 
hibit 2-A, you sold at those prices, subject to ten per cent 
discount? A. Yes. 

Q. You made no sales at prices shown on Commission’s 
Exhibit 3-A, which is the pink sheet? A. None to my 
knowledge. 

Q. You made sales on the green sheet, which is Com- 
mission’s Exhibit 4A? A. Yes. 


Q. And to what type customer did you sell at 

those prices as shown on the green sheet, Com- 

mission’s Exhibit 4-A? A. To garages that carried stock 
of merchandise. 

Q. Now turning to the yellow sheet, Commission’s Ex- 


hibit 5-A, did you make any sales on the prices that are 
shown on that sheet? A. Yes. 

Q. To what type customer did you make those sales? 
A. To garages and accounts that usually carry stock and 
are entitled to discount. 

Q. Would the same answer apply to the blue, pink, green 
and yellow sheets which are Commission’s Exhibits 12-A, 
13-A and 14-A and 15-A? A. Yes, sir, it would be the same 
throughout. 

Q. Now you have named for us the type of customers 
whom you have sold on the basis of the prices shown on the 
respectively colored sheets? A. Yes, sir. 

Q. Now in making any sales to those types of customers, 
did you ever depart from the sales prices as shown on 

those sheets? . 
613 Mr. Cassedy: I object to it unless it is confined 
to 1951. 
Hearing Examiner Cox: Limit it to 1951. 
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A. My memory is not that good. I could check my sales 
tickets if I had them here, every sale I ever made. 

Q. Take for example, did you sell the service department 
of Sears Roebuck Company? A. Yes. 
. What color sheet would you sell them on? A. Stock 


in garage. 

Q. And that is what color? A. That is confidential. 
Hearing Examiner Cox: You are talking about 1951? 
A. I didn’t sell them in 1951. But they are no more than 
a garage to me. 

Q. That is the green sheet? A. Yes, sir. 

Mr. Cassedy: I object to it, if your Honor please, because 
it is not in year 1951. 

Hearing Examiner Cox: What year was it? A. Started 
last, 1954. 

Hearing Examiner Cox: Objection sustained. 

Q. Could you approximate your sales for us in the year 

1951? A. My gross sales? 
614 Q. Yes. A. No, sir, I couldn’t do it without the 
records. 

Q. You wouldn’t know yourself about how much? A. 
$141,000.00. ! 

Q. Now, has Milam Supply Company have countermen? 
A. At this time, but in 1951 I don’t believe we employed 
acounterman. I was doing the work myself, if my memory 
is correct. 

Q. In 1951? A. Yes, sir. 

Q. Now in making your sales of products did you make 
sales on the basis of where the customer comes to the place 
of business and buys the merchandise and takes it out 
with him? A. I am sorry I wasn’t clear. 

Q. In making sales of your products that you handle, 
do you make sales where the customer comes to your place 
of business and picks up the merchandise? A. Yes. 

Q. Do you make sales where the customer telephones 
your place of business, and you deliver the merchandise? 
A, Yes, sir. 
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Q. Do you make sales where your salesman pick up the 
order for merchandise, and then you subsequently deliver 
merchandise? A. That is correct. 

Q. And you deliver the merchandise throughout the 

City of Houston? A. That is correct. 
615 Q. Do you deliver merchandise beyond the City 
of Houston, in the trade area you cover? A. I do, 
sir. 

Q. Could you tell us about what percentage of your 
business is over the counter, where the customer comes 
out to your place of business? A. It is a very small 
margin. I would say 75 per cent of my business or greater 
is delivered. 

Q. Now the record shows, Mr. Soule, that in 1951 the 
Milam Supply Company operated, as you have stated, 
under the W. D. contract with P. Sorensen Manufacturing 
Company, Inc. The record shows your total purchases 
amounted to $18,036.10. Your factory purchases were 
$18,032.50, and your warehouse purchase were $3.60. Could . 
you tell us why you bought from the factory? A. I would 
say Mr. Rizer was doing a pretty good job keeping my 
stock up. I didn’t find it necessary to buy from the ware- — 
house. At that time I believe Mr. Rizer checked my stock 
and had it all taken care of for me. And he still does most 
of the time. 

Q. In buying from the factory if you bought in 100 
pound orders you received freight allowance, did you? A. 
I think we did. 

Q. And you always attempt to obtain that freight 

allowance? A. There has never been a time I would 
616 attempt to obtain it. I have never made a purchase 
probably of less than 500 pounds. 

Q. Well, Mr. Soule, in purchasing Sorensen products 
from the P. Sorensen Manufacturing Company, have you 
always attempted to take advantage of the two per cent 
cash discount they extend? | 

Mr. Cassedy: Wait a minute. You mean cash discount 
offered everybody? 
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| Mr. Schrup: Yes, for prompt payment. 

| A. I can answer that two ways. In other words, I will 
say yes to your question. In the second place, my bills 
are due the tenth of the month, and I have got to pay 
them, and naturally I am going to take it. 

Q. In buying the merchandise, you try to buy it at the 
cheapest available price from Sorensen Manufacturing 
Company? A. Not necessarily. I think Mr. Sturgis re- 
members I asked him about upping prices to keep several 
things on our list. 

Q. What do you mean by that, sir? A. In fear of losing 
some of the lines we had, where they had superior products 
to other people. For example, cable. And they were 
going to discontinue. And so I told him I would be willing 
to pay more money to keep the quality we had. 

| Q. Subject of course to the twenty per cent discount? 
A. Is that the question? 
Q. Yes. A.I had never thought of it. Naturally I 
would assume a twenty per cent discount. But we 
617 still probably would have bought the merchandise. 
! Mr. Schrup: I think that is all. 


Cross Examination 
By Mr. Cassedy: 


Q. Mr. Soule, what position do you hold, or did you hold 
in 1951, with the Milam Supply Company? A. I was a 
partner and the manager. 
| Q Your company made a contract with P. Sorensen 
Manufacturing Company, Inc. called a W. D. contract, 
which was in effect in 19517 A. I believe so, yes, sir. 

' Q. Mr. Soule, the terms of the contract speak for them- 
selves in regard to what the Milam Supply Company was 
to do and what Sorensen was to do, and the compensation 
you got. Were the terms of that contract carried out by 
both parties? A. I am quite sure they were. 

| Q. That is in 19517 A. I am quite sure they were. I 
haven’t read the contract since I signed it. 
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Q. Well you can take a look at it rigne now. 

Hearing Examiner Cox: We will assume they were. 
Let’s go ahead. 

Q. For the record, I would like for you to look at Com- 
mission’s Exhibit 17. 

Hearing Examiner Cox: The record will show 
618 that so far as any evidence is concerned he has kept 
his contract. 
Mr. Cassedy: All right. 

Q. Mr. Soule, you had a choice of buying from the ware- 
house at Dallas or the factory in New York, did you not? 
A. Yes. 

Q. And to receive the 20 per cent discount on factory 
shipments and 10 per cent on warehouse shipments? A. 
I believe that is correct, yes, sir. 

Q. Mr. Soule, in selling the Sorensen line in 1951, I am 
confused by your direct testimony as to the type of custo- 
mers that you had. I understood in the beginning of your 
testimony you said you sold principally to jobbers. Will 
you clear that up, please? A. The majority of the volume 
of our sales was to jobbers. 

Q. Does that apply to sales in the Sorensen line in 1951? 
A. It applies to all lines. 

Q. Including Sorensen? A. Yes, sir. 

Q. In 1951? A. Yes, sir. 

Q. Now you said something about some customers being 
entitled to a discount from you. What was that customer? 

Mr. Schrup: Just a minute. He didn’t say entitled to. 
He said he gave it. 

Q. You named— A. You mean garage? 
619 Q. Any type customer you gave it to. A. A garage 
that carried a stock of Sorensen merchandise. 

Q. How much discount did you allow? A. That was gov- 
erned according to the confidential net sheet of Sorensen. 
I don’t know the number of the sheet. 

Q. Look through these and identify it. A.C 4A. 
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Hearing Examiner Cox: Referring to the green sheet. 
That applies to the other green sheets also? A. Yes, sir. 


620 George C. Allhaus 


was thereupon called as a witness for the Commission and, 
having been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Shrup: 


'Q. Mr. Allhaus, would you please state your full name 
for the record? A. George C. Allhaus, A-L-L-H-A-U-S. 

Q. And what is your business address, sir? A. Address? 

'Q. Yes; your business address? A. 4209 North Main. | 

Q. And that is in Houston, Texas? A. Houston, Texas, 
Harris County. 

'Q. And what is the name of the business located there? 
A. Allhaus Motor Parts Company. 

'Q. And what is your position with the company? A. 
President. 

Q. And what is the nature of the business of the Allhaus 
Motor Company. A. Automotive jobbing business. 

Q. Now, does your concern employ salesmen? A. Yes, 

we do. 
621 Q. How many do youemploy? A. Three including 
myself. 

'Q. And these are what are termed outside salesmen? A. 
Yes, outside salesmen. 

Q. What trade area do you cover? A. Just the city. 

‘Q. The City of Houston? A. Of Houston. 

Q. And do you also have counter men? A. Yes, sir. 

Q. How many counter men do you have? A. One. 

Q. One counter man; now, to what type of trade do you 
attempt to sell your products? A. Well, we have the— 
all the products you mean—that is, any of the products 
that we handle? 

Q. Well, let’s confine ourselves to the Sorensen line. 
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Mr. Cassidy: May I ask you to confine it to 1951? 

Mr. Schrup: All right. 

A. That would the same, I believe. It is garages, service 
stations, fleet accounts— 

Q. And these accounts that were located all throughout 

the City of Houston? A. Yes, sir. 
622 Q. Now, in making these sales, or offering these 
products for sale, are any of the sales as a result of 
customers calling at your place of business and picking up 
the merchandise? A. What we call an account sale? 

Q. That’s right. <A. Yes. 

Q. And are any of these sales made by customers tele- 
phoning to your place of business and you making 
delivery? A. Yes, sir. 

Q. And are any of the sales picked up where your sales- 
men will take the order and then you later make the 
delivery? A. Yes, sir. 

Q. And, you deliver all over the City of Houston? A. Yes. 

Q. Now, in making up a purchase order of the Sorensen 
line of products, do you attempt to order in a sufficient 
amount to obtain the freight allowance from the factory 
given by Sorensen? A. Yes, we do. 

Q. And why do you do that, sir? A. Because they pre- 

pay out of the factory. 
623 Q. Is that an important item to you? A. Oh, yes. 
Q. Likewise, in buying the Sorensen products, do 
you attempt to take advantage of the two percent discount 
that is extended to you? A. Yes, we always have, up to now. 

Q. Why is that, sir? A. Well, sometimes it is the differ- 
ence in making it and not making it at the end of the 
month. You know, that means quite an item to you. 

Q. You mean the difference between making a profit and 
not making a profit? A. That’s right. It certainly helps 
out anyway, I’ll say. 

Q. Now, would you recall what your over-all sales were 
in the year 1951? A. No, I don’t have that information for 
51, sir. 
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 Q. Would you have it for last year? A. I have it for 54. 
Q. Yes, 54, about a i A. Would it have to 
be exact? 


624 By Mr. Schrup: 


: Q. Now, Mr. Allhaus, the record does show that 
in ‘the year 1951 you operated under what is known as an 
A. D. contract? A. Yes, sir. 

Q. And your total purchases in that year erniortised, 86 
$2,477.21. 

Hearing Examiner Cox: For Sorensen? 

Mr. Schrup: From Sorensen, yes. _ 

Q. And of that amount, $2,039.61 were bought from the 
factory and $427.60 were bought from the warehouse. 

‘Would you tell us why you made those purchases from 
the warehouse? A. Well, of course, it is usually for two 
reasons, I would say. One of them is for if we need 


something in a hurry; can’t wait for the factory, and the 
other is if we can’t make up a sufficient order for a pre- 
paid order out of the factory and we do need merchandise 
then we order it out of the warehouse. _ 

Q. Now, in 1951, were you offered what is known as a 
W. D. contract? 


625 A. State it again, please. 

| Q. Were you offered in 1951 a W. D. contract 
which entitled you to twenty percent discount from the 
factory? A. No, sir, not to my knowledge. 

'Q. In other words, you did not have the option to buy 
from the factory at twenty percent instead of ten eee 
A, No, sir. 


es) s e e e ® &-. eS es ® 
Q. In the retailing of the Sorensen line products, you 

are competitive with Mr, Soule of the Milam Auto ye 

Company? A. Yes, we are competitors. 
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Q. And are you also competitive with Texas Auto Parts 
here im Houston? A. Yes, sir. 
626 Q. That is the Texas Parts and Supply Company, 
Inc., I think. You are competitors of theirs, too? 
A. Yes, sir. 
Mr. Schrup: That is all. 


Cross Examination 
By Mr. Cassidy: 


Q. Mr. Allhaus, with respect to competition which you 
may have with Texas Parts and Supply Company, or the 
Milam Supply Company, did you compete with either one 
of those in the sale of Sorensen parts in 1951 to jobbers? 
A. Did I compete with them? 

Q. Yes, in selling Sorensen’s parts in 1951 to other 
jobbers? A. I don’t believe I know just exactly what you 
mean about—we always sell to one another; is that what 
you mean? 

Q. Well, did you sell to other jobbers? 

Hearing Examiner Cox: In 1951. 

Q. In 1951; Sorensen parts? A. Oh, it is possible that 
I did. Like I say, I don’t keep a permanent record of it. 
It is possible I did. We do that quite often. 

Q. Well, do you know— A. We are doing it now, 

I know. 
627 Q. Well, you know that these two accounts that 
we have just named, Texas Parts and Supply Com- 
pany and Milam Supply Company were warehouse dis- 
tributors and you were an A. D. account? A. Well, I know 
I have an A. D. contract, sir, but that is— 

Q. Well, you are what is known as a ‘jobber, aren’t you; 
just a jobber, aren’t you? A. Yes, I am a jobber. 

Q. And you sold to garages and ae stations, and the 
like? . A. Yes, sir. 

Q. Now, your purchasers are retailers, aren’t they, Mr. 
Allhaus? A. Retailers? | 
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Q. Yes, don’t they retail just like a retail store to car 
owners and consumers? <A. Well, a fleet wouldn’t, no, sir. 

Q. Well, a fleet might be in a different category, but I 
didn’t ask you about that. I was talking about garages and 
filling stations that were customers. A. Well, I’m thinking 
of one account I can answer you that they wholesale the 
Sorensen line. 

! Q. That you sell? A. That I sell. 

628 Q. Now, who do they wholesale to? A. Other re- 
pair shops. 

Q. Ail right. Now then, you do sell that wholesale and 
compete with that wholesaler in selling repair shops? A. 
Do I sell him? 

Q. Yes. A. Yes, I sell him. 

Q. And then compete with it in the retail to the garages 
and filling stations? A. Yes, I’ll term it that way. 

Q. Did you buy any Sorensen products from the whole- 
salers, or any warehouse distributors? A. Well, sir, again 
I would have to answer that I would have to go to the 
records. If it was, it was a very small amount. I imagine 
you are referring now to Texas Parts, or somebody like 
that. 


Q. Yes, let’s use those for illustrations. A. Yes, I’m 
sure that over a period of years we have picked up a 
little merchandise. 

Q. Iam only concerned about 1951. A. My memory isn’t 
that well, sir. 

Q. Well, isn’t it a fact that Milan Supply Company and 
Texas Parts and Supply Company each sold jobbers just 

| like you are in 19517 A. I heard him testify to 
629 that, yes sir; I don’t know what they do about it. 

Q. And you want the record to show that you 
eompete for that same type of business, selling other busi- 
nesses just like yours as a wholesaler? A. Well, sir, I’m 
not selling other jobbers. 
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By Mr. Cassidy: 
Q. I merely asked him if in selling those other jobbers 
he was competing with Milam and Texas Auto Supply? 
A. That I don’t know. I don’t know what prices 
630 they sell at. Does that answer it? 
Q. That is in the Sorensen line in 1951? A. I told 
you about 51 my memory doesn’t serve me well now. I’m 
talking about what we do now, if that will suffice. 
Q. I’m asking only about 1951. A. My memory simply 
doesn’t— . 


631 Alva Parkhurst 


was thereupon called as a witness for the Commission and, 
having been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Shrup: 


Q. Would you please give your full name to the Reporter? 
A. Alva, A-l-v-a, Parkhurst, P-a-r-k-h-u-r-s-t. You want 
my address? 

Q. Yes. A. As of ’51? 

Q. No, I think as of the present. A. 7727 Harrisburg 
now. 

Q. And did you have a different business address in ’51? 
A. 7421 Harrisburg. 

Q. Now, what is it? A. 7727. 

Q. What is the name of your business? A. Al’s 
632 Auto Parts. 

Q. In 1951, would you tell us about how many 
lines of auto parts you handled? A. Oh, I would say, 
roughly, fifty. 

Q. And was the Sorensen Ignition line one of those? 
A. Yes, sir. 

Q. —products? A. Yes, sir. 

Q. Did you handle any other of Sorensen’s products? 
A. Well, their cables, and I don’t believe I handled the 
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repair kits at that time—yes, I did too. I guess I did too. 

Q. Now, in 1951, in handling the Sorensen Ignition 
line, you operated under what is known as an A. D. con- 
tract? A. Yes, sir, that’s right. 

Q. And under that contract you purchased $3,508.74 
from-—in all. Those purchases were divided in factory 
purchases of $3,340.41, upon which you received a dis- 
count of ten percent plus three percent, and warehouse 
purchases of $168.33, on which you received a discount of 
ten percent. 

Would you tell us why you made the predominate amount 
of you purchases from the factory? A. Well, the freight 

and the extra three percent kickback. 
633 Q. Now, in 1951, were you competitive in the sale 

of your products with the Milam Supply Company? 
A.' Well, my business is a little different operation from 
what Milam is. Most of my business was counter busi- 
ness, and still is. We never have done any delivering, 
only just rare occasions and that is where just to help a 
fellow out. As far as business goes, we have them come to 
us. 

Q. But, your customers come into your place of busi- 
ness? A. Yes. Occasionally, I would sell other jobbers 
when they were out of something and in bad need of 2 
certain part of the Sorensen line, I would sell them as 
one jobber to another. 

Q. And the customers come from Houston and come 
into your place of business? A. Yes, and I buy from them 
in return when I run out. 

Q. You receive telephone calls from customers asking 
you ls quote prices and things of that nature? A. That’s 


Q. “Now, T note that in 1951 you purchased predominately 

| from the factory in order, as you have stated, to 
634 obtain the extra three percent. A. That’s right. 

Q. Were you offered the option of the Sorensen 

Manufacturing Company in 1951 of making those purchases 
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from the factory on the basis of a twenty percent dis- 
count? <A. No, sir. 


Q. Among the accounts that you formerly sold in 
Houston was the service station of the Sears Roebuck 
Company—? 

Hearing Examiner Cox: 1951? 

A. They used to come to my place and buy some igni- 
tions from me. 

Q. At what price did you sell those ignitions? - 

Mr. Cassedy : I’m going to object if it is not 1951. 

Was that in 1951? A. It was in 51. 

Mr. Cassedy: All right. , 

The Witness: I sold them the same as the - 
635 garages. 
By Mr. Schrup: 

Q. What color sheet was that? A. I didn’t go so much 
by the sheet, but just gave them forty percent. 

Hearing Examiner Cox: Gave them what? 

The Witness: Gave them forty percent off, the same as 
the garages. 

Mr. Schrup: Let’s look at the sheet. Commission’s 
Exhibit 2-B is the blue distributor’s sheet. That is the 
basis upon which you bought in 1951? A. I expect that is 
correct. 

Q. And then reselling in 1951 to service stations of the 
Sears Roebuck Company—that is located on Harrisburg 
Avenue, isn’t it? A. Yes. 

Q. Do you recall what sheet you used? A. I didn’t use 
a sheet. I just give them forty percent off. Your sheet 
may vary. The general amount probably is forty. 
Wouldn’t you say so? 

Hearing Examiner Cox: You are answering the questions. 
You gave him forty percent off of what? 

The Witness: Off the list price. 








234 


Hearing Examiner Cox: Which is the price on 

636 which of those sheets? 

' The Witness: Well, I wouldn’t swear to neither 
one. 

Mr. Schrup: The list price, sir, is the eame on all of the 
sheets? 

The Witness: Yes. 

Mr. Schrup: On the green sheets and the yellow sheets, 
the list price, that is the ultimate price paid normally by— 

Hearing Examiner Cox: Let’s forget the prices. The 
list price on those sheets is the same, is that right? 

The Witness: That’s right. 

Hearing Examiner Cox: And you sold to Sears and 
Roebuek at forty percent off that list price? 

The Witness: That’s right. 


By Mr. Schrup: 
Q. To your knowledge, is not the Sears Roebuck station 
located on Harrisburg and now a customer of the Milam 


Auto Suply Company? A. I believe he services them, I’m 
not sure. 


637 Cross Examination 


By Mr. Cassidy: 

Q. Mr. Parkhurst, I am only concerned about Sorensen’s 
products and those that you purchased and resold in 1951. 

You were operating with an A. D. account with Sorensen 
at that time, as I understand it? A.I believe that’s 
correct. 

Q. You got ten percent off your purchases from Sorensen 
during that year? A. Yes. 

Q. And you resold those products to whom in 19517 A. 
Well, I would say the mixed trade; individuals walking in 
and garage men; some fleet accounts. 

Q. Yes. Now— A. It was all walk-in business. 

Q. What? A. It was all walk-in, counter business. 
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Q. You started out, in answer to Mr. Schrup’s ques- 
tion, by saying that your business was different from 
somebody else’s. Will you explain that? A. Well, he 
asked me if I sold to other jobbers like Milam Auto Supply 
and Texas Parts, I believe was the question. 

Q. Well, do you? A. Well, it is a little different 
638 operation becanse they call and get orders and de- 
liver, and I don’t. 

Q. I see. A. Mine is counter business. - 

Q. You don’t know whether Milam was selling Sears 
and Roebuck in 1951, or not, do you? A. Well, he wasn’t 

in 751, I don’t believe. It’s been last year. 

Q. That is what he said here a few minutes ago? A 
Yes. 

Q. Now, you purchased in 1951 $3,340.41 from the 
Sorensen Factory in New York, and $168.38 from Soren- 
sen’s Warehouse in Dallas. I take it. Mr. Parkhurst, that 
you had some reason for that. Will you tell us what it 
was? A. You mean the reason for ordering from the 
warehouse or the factory? 

Q. Either one, or both. A. The reason I ordered from 
the factory was to get the extra three percent at the end 
of the year, if I made my quota and, naturally, get the ten 
percent at distributor’s prices. 

Q. But, you got ten percent off at either place, from the 
factory, or the warehouse? A. Yeah, but I get my extra 

three at the end of the year that I bought from the 
639 factory, but if I bought at the warehouse, I didn’t. 
Q. And you had to pay the freight when you 

bought from the warehouse? A. Yes, sir. 

Q. That was the difference? A. Yes, sir. 

Q. The warehouse—local warehouse at Dallas was some- 
what of a convenience and a quick deal, wasn’t it? A. 
That’s so. 

Q. Mr. Parkhurst, you say you gave forty percent off 
to Sears Roebuck in 1951? A. Yes, sir. 

Q. —on Sorensen parts? A. (The witness nodded his 


head.) 
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Q. What parts—identify the parts. A. The parts you 
say? 

Q. Yes, what types of parts? A. Well, like condensers 
and points and stuff like that. 

Q. Well, I still don’t understand. Is that the only ones 
you gave forty percent on? A. No, I gave them the same 
as I give the garage men. I treated them just like I did the 
garage men. 7 

Q. And you gave garage people forty percent off 
640 in 19517 A. Yeah. 

| Q. And that is all Sorensen parts, all of them you 
bought from Sorensen you gave forty percent off? A. 
That’s right. 

Q. Without regard to those sheets? A. Yeah. 

Mr. Cassedy: That is all I want to ask. 

‘Mr. Schrup: I have no further questions. 

Hearing Examiner Cox: I don’t think it makes any 
difference, but I don’t think the record is clear as to what 
he gave forty percent off the list price on all those colored 
sheets. They are not the same. 

‘Mr. Cassedy: Let me ask him one more question. 

Hearing Examiner Cox: I think it is pertinent. 

By Mr. Cassedy: 

Q. What do you mean by forty percent off to garages 
and Sears and Roebuck and the accounts you sold parts 
to in 19517 A. Well, if it costs a dollar list— 

Hearing Examiner Cox: Take one of those sheets and 

tell us what price is off the sheets. 
641 Mr. Cassedy: Look at this sheet. At the end of 
the record made at Commission’s Exhibit there. 
_ | Hearing Examiner Cox: Tell us what you mean by that. 
Let’s let the witness look at them. You should know more 
about those value sheets. 


| (Whereupon, the exhibit in question was shown to the 
witness by Counsel.) 
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The Witness: Well, we'll take—here’s a condenser. | 

Hearing Examiner Cox: All right. Now, you are re- | 

ferring to sheet marked as Commission’s Exhibit 5, isn’t 

that right? | 

ee The Witness: Yes. | 

Hearing Examiner Cox: AH right. Now then, tell us 

about it. 

The Witness: The list price is eight dollars, and the 

dealer’s price is five forty-five. You take sixty percent 
of that, which would be the man’s cost. 


| Hearing Examiner Cox: Sixty percent of what? 

«é The Witness: Of eight dollars. 

- Hearing Examiner Cox: All right. 

. The Witness: It would be four dollars and eighty cents. 

= Hearing Examiner Cox: That is the basis you figured 
‘ : 


it on? 
642 The Witness: That’s right. 
| Hearing Examiner Cox: And that is the sheet you 
ive The Witness: I didn’t use a sheet. 

Hearing Examiner Cox: How did you know what to 
| figure the forty percent from if you didn’t use sheets? 
a The Witness: I used the list price in the sheet, but not 
the dealer’s price. 

Hearing Examiner Cox: You used the list price in the 


“ yellow sheets to figure your forty percent discount from? | 
F> The Witness: Yes. 
ss Hearing Examiner Cox: All right. 
: The Witness: Whatever was customary at that time, 

I did. Everybody else was doing it and I did it, too. 

a Mr. Cassedy: Let me ask one more question to make it 
:, clear. 
., By Mr. Cassedy: 
! Q. Mr. Parkhurst, is it not a fact that all the varied 
: colored sheets that contain a list price, that list price is 
.* the same? A. I think they are. 
i. | 
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: Hearing Examiner Cox: I think that’s right 
643 Mr. Cassedy: I want to be sure that is correct in 
the record. 


By Mr. Cassedy : 

Q. All of them don’t have a list price, but.those that 
do would have the same list price? A. The list price would 
be the same. 

Q. And you figured your discount of forty percent off 
of that list price? A. That’s right. 

e ® @ ¢ . 2 & ® S e 


Rudolph J. Sefzik 


was thereupon called as a witness for the Commission and, 
having been first duly sworn, testified as follows: 
Direct Examination 
By Mr. Schrup: 
644 Mr. Sefzik, would you give your full name to the 
Reporter? A. My full name is sain J. Sefzik, 
§-E-F-Z-L-K. 
Q. Your business address, please? A. 2301 Airline 
Drive. 
Q. Houston, Texas? A. Houston 9, Texas, yes, sir, 
Q. And what is the name of your business? A. Airline 
Auto Supply, It is a corporation, and it is called Kerry 
rated. 


your position? A. I’m part owner and 


is 

Q. Now, do you handle a number of automotive parts 

lines. A. "Yea, sir 
Q About how many do you handle? <A. Well, of the 

major lines, I was checking over with another salesman 

on poet pe business this morning. There were twenty-two. 
Q. Twenty-two; and you handle the Sorensen line prod- 

nets? <A.I don’t handle them predominantly anymore, 


gir, 
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Q. Well, in 51—let’s confine ourselves to 51. A. Yes, 

sir. | 

Q. Did you handle the Sorensen line of products 
645. in 19517 A. Yes, sir. 

Q. What did you handle, the ignition lime? A. 
I handled the ignitions, carburetors, and. cables. 

Q. Now, do you have an outside salesman? A. Yes, but 
not at present. I have had. 

Q. You have had—in 517 A. Yes, sir. 

Q. Do you have any counter men? A. I have two. 

Q. Isee. Now, to what type of trade do you offer your 
- products? 

Hearing Examiner Cox: In 1951. 

Q. In 51 for sale? A. In ’51, well, it was predominantly 
wholesale to garages, service stations and some retail. 

Q. And they would be located throughout the city of 
Houston? A. Yes, sir. 

Q. Now, in making these sales of the products, of course, 
including the Sorensen products in 1951, were the sales 
made where the customers came to your place of business 
and picked up the merchandise? <A. Yes, sir. 

Q. And, were there sales made where your sales- 
646 men went out and got the orders and delivered 
merchandise to the customers? A. Yes, sir. 

Q. Were sales made where telephone calls came to your 
place of business and you delivered the merchandise? A. 
Yes, sir. 

Q. We clllloas week chs steed woke wi intlink pues 
1951 of all products? A. No, the exact figure, I couldn't, 
sir, but it would be close to a hundred and twenty thousand. 


648 By Mr. Schrup: 


Q. Directing your attention to the year 1951, the 

record shows that the Airline Auto Supply Company 

from the Sorensen Mannfacturmg Company 

under what is known as an A. D. Contract—A. That is 
what we used—that is the contract we had. 
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Q. And the record hows that your purchases amounted 
to $3,493.01. eee ee eee 


By Mr. Schrup: = 
 Q During the year 1951, Mr. Sefaik, did the salesmen 


call on account in the city of Houston in the attempt to sell 
the Sorensen line of products which you handle? A. Yes, 


Q. And what type of accounts would that be? A. Pre- 
dominantly filling stations and garages and dealers. 

Q. And would some of these accounts be located in the 
vicinity of the Texas Parts and Supply Company, Inc., of 
Houston, Texas? A. Some, yes. . 

‘Q. Now, im 1951, Mr. Sefzik, in preparing to purchase 

! the Sorensen line of products from the factory of 
652 the Sorensen people, would you attempt to make up 

: &@ purchase order in a snafficient weight amount to 
obtain the freight allowance? A. I think I always did, sir. 

'Q. And why is that, sir? A. To—see, they prepay the 
freight if it is a hundred pounds, or more, and we did that 
all the way through. 

'Q. Now, in 1951, Mr. Sefzik, in purchasing the Sorensen 
line of products, you operated under what is known as an 
A. D. contract, is that correct? <A. Yes, sir. 

'Q. Now, in 1951, Mr. Sefzik, in purchasing the Sorensen 
line of products, the record discloses that you purchased 
$3,493.01.. The record further discloses that you purchased 
from the factory $3,309.63 of the total amount purchased, 
and your purchases from the warehouse amounted to 
$183.38. Now, your purchases from the factory were 
sufficient in amount to obtain not only the ten percent 
discount, but an additional three percent discount. 

‘Would you tell us why you made your purchases that 
way? A. Well, the salesman told my parts manager that 

7 if we could reach the three thousand bracket, I 
653 think it was three thousand, that we would get the 

| additional rebate, and we did our best, and if I re- 
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member correctly, ordered rather heavily in the last part 
of the year—one last shipment we made figured to make it. 

Q. To obtain that additional three percent rebate? A. 
Yes, sir. 

Q. Now, in 1951, Mr. Sefzik, in purchasing the Sorensen 
line of products, did you seek to take advantage of the 
two percent discount that is extended on that? A. Yes, 
not only them, but with everybody. 

Q. Tell us why, in 1951, in connection with the Sorensen 
line of products you took advantage of the two percent 
discount? A. Well, it wasn’t only with Sorensen. I take 
it with everybody. 

Q. Well, you had better confine it to Sorensen, Mr. 
Sefzik. There will be an objection. A. I take advantage 
of the two percent—we take it from anybody that will 
offer it. 

Q. Why did you take the two percent from Sorensen? 
A. To save the difference. 

Q. Is that important to you? A. It was important . 

enough that yearly we save twelve hundred or more 
654 = dollars. 
Mr. Schrup: I think that is all I have of the 
witness. 
Cross Examination 
| By Mr. Cassedy: 

Q. Mr. Sefzik, I see that you bought in 1951 from 
Sorensen from the factory in New York $3,309.63 and 
from the warehouse in Dallas $183.38, and the contract 
that you had you got a straight ten percent from both 
places, didn’t you, as a discount? A. Yes, sir. 

Q. You paid the freight, as I understand it, from the 
warehouse at Dallas? A. Yes, freight or postage if it 
would be so. 

Q. Postage or freight? A Yes, sir. 

Q. —whichever it might have been? A. Yes, sir. 
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Q. And you had the choice of buying in either place, 
did you not? A. Yes, sir. 


661 Stanley G. Sturgis 
was thereupon called as a witness for the Respondent and, 
having previously been duly sworn, testified further as 
follows: 
Direct Examinati 
By Mr. Cassedy: 

Q. Mr. Sturgis, you have already been sworn and you 
have already testified in this ease. A. Yes, sir. 

Q. What position do you hold with the respondent 
Sorensen Mannfacturing Company? A. I’m the sales 
manager. : 

Q. And were you the sales manager in 1950 and 1951 and 
on through? A. Yes, sir. 

Q. Through the years to the present date? A. That’s 
correct. 

Q. Are you familiar, Mr. Sorensen, with the contracts 
that Sorensen Manufacturing Company made with distrib- 
utors, their distributor customers in 1950 and 1951? A. 

Yes, sir. 
662 Q. I'll ask you to, for the purposes of identifying 
what you’re talking about, to look at the copies of 
the forms of the A. D. and W. D. contracts which are in 
the record as Commission’s Exhibits 16 and 17. (Handing 
papers to witness) 

You have those now in your hands. A. Yes, sir. 

Q. Are those the forms of the contract used by Sorensen 
Mannufacturmg Company with the distributors during the 

1950 and 1951? A. That is correct. 

Q. And specifically in the cities of Dallas, Houston and 

San Antonio, Texas? A. That is correct. Yes, sir. 
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Q. Are you familiar with specific customers who gave 
evidence at Dallas, Houston and San Antonio back in the 
month of May of this year? A. Yes, sir. I am 

Q. You were present at those hearings, were you not? 
A. That is correct. 

Q. Now, Mr. Sturgis, as I recall that testimony, some of 
those customers were operating under A. D. contract and 
some were operating under W. D. Contract, were they not? 
A. That is correct. 

Q. And those were the same as the forms you now have? 

A. That is correct. 
663 Q. Commission’s Exhibits 16 and 17. A. That’s 
right. 

Q. All right. 

Now, Mr. Sturgis, when W. D. or A. D. distributor pur- 
chased parts from the factory of respondent Sorensen 
Manufacturing Company, what sheets or price lists did each 
of them buy on? A. The base pricing for all accounts is our 
blue distributor net price schedule. 

Q. Do you have blue distributor net price schedules for 
each of the lines that your company sells? A. That is cor- 
rect. 

Q. By that, I mean the ignition line, the carburetor line 
and the cable and wire line. A. That is correct. 

Q. Now, that, or rather those, are the three lines that 
your company sells. A. That is correct. 

Q. Generally described. A. Right. 

Q. Now, do your W. D. Contract purchasers and your 
A. D. contract purchasers purchase the parts from your 
company that they buy on those blue distributor, or net 
price schedules? A. Yes, sir. That is the base price sys- 
tem that we use to all accounts. 

Q. Will you look over here and ‘identity these in 
664 the exhibits in this record. A. Yes, sir. 


(Examining the Commission’s Exhibits.) 
Commission’s Exhibit 2-B. 








Q. 2B; is it 2A and 2B? A. 2-A and 2B. 
Q. Now, what’s that? 


(Indicating.) 
A. That’s the blue distributor net price schedule covering 


our ignition line. 
Q. All right. Now look at this one; what’s this one? 


Todicatine} 

A. Exhibit 7-A. 

Q. That is Commission’s ExhibitZ-A. Now what is that? 
A. 7-A and 7-B is the blue distributor net price sched- 
ule cn our cable and wire line. 

Q. Now what’s that? 

(Indicating.) 

A. Commission’s Exhibit 12-A and 12-B is the blue dis- 
tributor net price schedule covering our carburetor kits and 
parts line. 

Q. All right. Now, those are the three base price sched- 
ules from which the W. D. and the A. D. customers buy. 
A. That is correct. 

Q. Now, under the terms of your contract with the W. D. 

- gaeeounts, what is the gross profit or discount that 
665 they get? A. I don’t undestand that question. 

Q. Well, strike that and let me ask it another way. 

What is the difference between the W. D. contract and 
the A. D. contracts in the requirement of service by the two 
castomers? 

Hearing Examiner Cox: Don’t the contracts show that? 

Mr. Cassedy: Well, I know, but for the purposes of his 
further testimony, I want to make that preliminary to the 
other questions. 

Hearing Examiner Cox: All right.. 

A. The difference is as follows: 

The A. D. contract is entered into with those accounts 
who sell to new and used car dealers, independent garages, 
fleets, service stations, exclusively. 


* 





® 
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Q. They are the retail outlets. A. They are the retailer 
outlets; that is correct. 
Q. And the A. D. distributor sells to those retailer out- 


. Jets? A. That is correct. 


Q. All right, how does the W. D. distributor handle— 


666 Q. (By Mr. Cassedy) Go ahead now, Mr. Sturgis, 

and explain about the W. D. distribution. A. The 
W. D. contract is entered into with those accounts who 
redistribute to other jobbers at least on fifty percent of their 
purchases, whereas the balance of their purchases, ac- 
cording to the contract, are sold to the retailer accounts 
such as new and used car dealers, independent garages, 
fleets, service stations, which is retailer trade. 

Q. Well, the fifty percent that they are required by that 
contract to resell to other jobbers, would the other jobbers 
be the same as the A. D. accounts, same type of whole- 
saler? A. Same type of wholesaler; that is correct. 

Q. Now, how does your company determine that the 
distributors, say the W. D. distributors, resell fifty per- 
cent of the product purchased from your company to other 
wholesalers? A. That is taken up with our various dis- 
tributors by our salesmen, or district managers, we term 
them. 

Q. What does your company do if you find that the dis- 
tributor is not reselling fifty percent to other wholesalers? 

A. We revert them to the A. D. contract. 
667 Mr. Schrup: Excuse me. I presume this all is 
directed to the time period from 1950 to 1951. 
Mr. Cassedy: Yes. 


By Mr. Cassedy: 


Q. Will you relate all you have said to the time period, 
1950 and 1951. A. Yes, sir. I will “That is correct and 


- that has been done. 


Q. I wanted all of your testimony to be directed toward 
that period of time. A. Yes, sir. 





246 


Q. And you say that the respondent, Sorensen Manufac- 
taring Company, does check on the W. D. Customers to 
see that they do redistribute fifty percent of the Sorensen 
products to other wholesalers? A. Yes, sir. That is cor- 
rect. We do that with all accounts. We watch that very 
closely. | 
Q. Can you give us an illustration of what you do when 
you find that they do not redistribute fifty percent to other 
wholesalers? A. Yes, sir. I believe I can. | 
During 1951— 
Mr. Schrup: Exeuse me. May I interrupt. What docu- 
ment is the witness reading from? 
3 Mr. Cassedy: You have some notes that you have 
668 prepared yourself? 
| The Witness: That is correct. 


By Mr. Cassedy: 

Q. You wrote these yourself, on your own before? A. 
That is correct. 

Q. And you have a copy of it there in front of yout A. 
That is correct. 

Q. All right, what’s your note with respect to this situ- 
ation that I’m asking you about? A. That has to do with 
Texas Parts. 

Q. Give the whole name of that company. A. Texas 
Parts and Supply Company, Incorporated of Houston, 
Texas. 

Q. That one of the customers who testified i in this case? 
A. That is correct. 

Q. All right, what are the facts about that customer? 
A. During 1951 and previous years, we operated with this 
customer on our W. D. contract due to the fact that they 
| did redistribute our line to other wholesale distributors.’ 

- Daring the last part of 1951 we found that they were 
-no! longer redistributing our line to other wholesale dis- 

tributors, but rather selling oll retailer trade. 

‘At the close of 1951, we reverted this account to the A. D. 
~ eontract and have been operating on that ever since. 





247 


Q. Is that typical then, of what your Company 
669 does when it finds the W. D. purchaser is not re- 
distributing 50 percent to other wholesalers! A. 

Yes, sir. 

Q. Now, Mr. Sturgis, let us take a hypothetical situa- 
tion to illustrate what happens when a W. D. purchaser 
and an A. D. purchaser in the same trade area or market- 
ing area purchase, let us say, the same dollar quantity and 
the same quantity of parts from your Company. 

Have you got @ piece of paper there? A. Yes, sir. I 
have, sir. 

Q. Take, for instance, the sum of $10,000 worth of parts 
purchased from your company by W. D. account. A. Yes, 
sir. 

Q. And compare that with the same amount bought by 
the A. D. customer in the same area. Would the W. D. 
account get 25 percent from—if they were all factory pur- 
chases— 


670 By Mr. Cassedy: 
Q. All right, Mr. Sturgis, how much discount would the 


| W. D. get? A. The W. D. account on all factory purchases 


would receive 20 per cent. 

Q. And total of how much? A. The net purchases on 
$10,000 of billing at the distributor net price level would 
cost the W. D. account $8,000. 

Q. All right, now what would the same cost the A. D. 
account? A. On $10,000 of purchases at the distributor 


‘net billing prices, this actual cost to the A. D. account 


would be $9,000. 

Q. In other words, he’d get $1,000 off at. 10 per cent. 
A. That’s correct. | 

Q. All right now, the same; that represents the same 
quantity of goods bought, the same quantity of parts par- 
chases by each one. 

Hearing Examiner Cox: That was the proposal you gave 





248 


to him. I mean it’s a hypothetical case, that which you said 
was the same amount. 
“Mr. Cassedy: That’s right. I wanted that confirmed. 
The Witness: That is correct. 


671 By Mr. Caseedy: 


Q. All right, now, on the W. D. arrangements, let us 
' suppose he follows the terms of his W. D. contract. How 
would he resell—on what sheets would he resell? A. In 
accordance with our W. D. contracts, 50 per cent of his 
net purchases, or more, would be redistributed to other 


wholesale distributors, which, on $8,000, would be $4,000 


of purchases. The other $4,000 would be sold primarily 
at the green stocking suggested dealer sheet. | 
- .Q Allright. A. Now, therefore, on the $4,000 for redis- 
tribution there is a 50 per cent. gross margin of profit to 
the’ warehouse distributor, whereas the other $4,000, or 
50 per cent of his purchases going to the retailer trade at 
.the green confidential stocking price schedule, the ware- 
house distributor would receive 40: per cent. gross profit. 

Q. How much would that be? A. In an aggregate it 
would amount to overall 30 per cent gross profit margin. 

Q Would that 30 per cent be over the $8,000 then that 
Weis DAN ih SORES aie: SOOT, ES olla ere Oe 
$2,400? 

The Witness: Would you read me back that sec 
please. 

(The question was read back.) 


The Witness: No, it would not, Mr. Cassedy. 


672 By Mr. Caseedy: | 

Q. How does it figure? A. We’re basing on purchase 
price, not selling price. However, the same ratio would 
balance out whether you used the purchase figures or 


whether you used the selling figures. - 
Q. Oh, I see what you mean. You’d have to figure then 





e ee 
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what the markup would be from the $8,000. A. That is 
correct, the difference in percentage of profit. 

Q. Well, would the proportions be. the same? A. Iden- 
tically. Percentagewise, however, the dollar value would 
be lesser figuring from the cost rather than from the 


price. 

Q. What are the selling sheets then, the W. D. would 
use for sales to other wholesalers and the sheets he would 
use for sales to other retailer outfits? Can you identify 
them with these exhibits? A. Yes, sir. 

Q. Come over here and look at the— 

(Indicating to witness. ) 

A. The warehouse distributor, on 50 per cent or more of 
his redistribution sales, would use our blue distributor 
price schedule as his billing price to the other wholesale 
distributors he sells, which is Commission’s Exhibit 2-A 
and 2-B. 

Q. Let’s identify them with the others that you 

673 have already identified. A. Which is the ignition 

price schedule, Commission’s Exhibit 12-A and 12-B, 

which is the carburetor kit and part, parts, blue distributor 

price schedule and Commission’s Exhibit 7-A and 7-B, 

which is the blue distributor price schedule, showing battery 
cables and wire. 

Q. Wait a mimute. Don’t leave— 

Hearing Examiner Cox: I want to ask you a question 
before you leave that. 

Mr. Cassedy: Yes, sir. 

Hearing Examiner Cox: Those are the same price sched- 
ules that the W. D. bought from, are they not? 

The Witness: Yes, sir; that’s the base pricing schedule. 

Hearing Examiner Cox: All right. 

Mr. Cassedy: In other words, he sold at the same sched- 
ule of prices that he bought from, but he got a 20 per cent 
discount from it. 

The Witness: That is correct. 
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By Mr. Cassedy: 

Q. All right now, will you identify the sheets that the 
W.'D. would sell to other retailers—not others, but to 
retailer outfits? Which sheets would he use? A. He would 
use the confidential net price scheduled by the suggested 
stocking dealer price; Commission’s Exhibit 4-A and 4-B 

. covers the ignition. 

674 Q. All right now, look through here and get the 
ones for the other lines. A. The confidential net 

prices cover carburetor kits and parts, Commission’s Ex- 

hibit 14-A and 14-B. 

_ Q You jumped one there somewhere. A. And the con- 

fidential net prices on cable and wire is Commission’s Ex- 

hibit 9-A and 9-B. 

Q. Those are the three price sheets from which the W. D. 
account would resell; that is, if he followed your suggested 
resale prices, he would resell on those sheets to retailer 
outfits. A. That’s correct. 


Hearing Examiner Cox: Those last sheets are all green 
sheets? 
The Witness: They are all green sheets. oe 


By Mr. Cassedy: 
Q. Now, I’m assuming, Mr. Sturgis, that that would 
apply provided the W. D. account wished to sell at the 
sheet which would return to him the largest profit when 
he ‘sells to the other retailers. A. That is correct. It 
would allow him the largest profit and still allow him to 
do some selling due to competition. That is correct. | 
Q. All right. How much profit would that be, percent- 
agewise? | 
Hearing Examiner Cox: What are you talking about? 
Mr. Sehrup: I think the term is markup and profit. 
675 Hearing Examiner Cox: Do you mean using this 
confidential price list? 
Mr. Cassedy: Yes, sir. That’s the markup from the blue 
sheet to the green sheet. 
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_ By Mr. Cassedy: 

Q. How does it figure—I may not ask the right ques- 
tions— A. The warehouse distributor, figuring at 20 off 
from your blue distributor price schedule, what he sells” 
at the green confidential price schedule, he makes a profit 
-of 40 per cent. 

Mr. Schrup: Well wait a minute. Let’s be a little more 
strict about this terminology. I wouldn’t say that is exactly 
proper. You mean the markup? 

The Witness: The markup, I’m sorry. Yes, sir, the 
markup is 40 percent. 

Mr. Cassedy: When he follows that suggested markup 
he makes the 40 per cent profit; isn’t that right? 

Mr. Schrup: That’s an assumption on your part. 

Hearing Examiner Cox: Let’s go back to that question 
you asked that he didn’t answer. 

Mr. Cassedy: All right. 

Hearing Examiner Cox: You asked him what the markup 
is from the blue sheet to the green sheet. 

By Mr. Cassedy: 
Q. Can you answer that, Mr. Sturgis? A. Actually I’d 
have to figure that on our blue sheet as the base 
676 pricing sheet, but we don’t actually sell on that 
sheet to any of our contract accounts. Your only 
correct account gets either 10 per cent from that sheet or 
20 per cent from the base sheet. 
Hearing Examiner Cox: I see. 
Mr. Cassedy: That’s an answer. 
By Mr. Cassedy: 

Q. Now, will you then compare, Mr. Sturgis, what hap- 
pens when the A. D. account buys the same quantity of 
parts, same kind of parts at $10,000? A. The A. D. account 


purchasing $10,000 on the blue distributor net price sched- 
ule, in allowing his 10 per cent on the face of the invoice 
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in accordance with the contract, will produce purchases 
of $9,000. 

Q. All right. A. Now, considering the fact that the. 
_A. D. account sells exclusively to the retailer trade, his 
margin of profit or his markup between his costs, which 
is 10 per cent from the blue distributor price schedule to 
the green stocking confidential prices, is 33 and 4% per 
cent margin. 

Q. When you referred then to the green sheets, are you 
referring again to these same green sheets you identified 
just in the last minute or two? A. That is correct; the 
era, exitentiat price schedule. 

Examiner Cox: How do you get that 
677 33 and i per cent? 

: The Witness: That is predetermined by ourselves, 
Judge, in setting up our contract. We arrange that 33 and 
¥% per cent margin on the eelling price for all of our A. D. 
account. . 

Hearing Examiner Cox: That’s your blue sheet price 
then. 

The Witness: It’s our blue sheet less 10 compared to 
the selling price of the green confidential price schedules. 

Hearing Examiner Cox: The green sheet price then, 
is ‘the blue sheet price less 10 per cent, increased by 33 
end 44 per cent; do you follow me? 

Mr. Cassedy: No, I think that may be confusing. 

ing Examiner Cox: What I understood his answer 
to be, and I want to get it straight, is that this $10,000 of 
the blue sheet price, at the A. D. price, he gets that for 
$9,000 because he has 10 per cent discount. 

Mr. Cassedy: That’s right. 

Hearing Examiner Cox: Now, what ions he sell it for 
under the green sheet price? 

The Witness: When selling at the green sheet price, his 
markup, his gross. margin of profit, is 33 and % per cent. 

‘Hearing Examiner Cox: That means he sells it at the 
$12,000 then. 
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The Witness: That is approximately correct, yes. 
678 Mr. Cassedy: Well, again, the proportion— 
‘The Witness: Remains the same. 
Mr. Cassedy: —would be the same in so far as deter- 
mining @ comparative amount sia profit between the W. D. 
and the A. D. accounts. 


By Mr. Cassedy : 


Q. Would that be true? A. That is true. 

Q. And what would be that comparison? A. The com- 
parison is that the W. D. account, when operating in accord- 
ance with our warehouse distributor contract, makes a 
maximum gross profit of 30 per cent whereas our A. D. 
account, operating according to contract, makes a gross 
profit of 33 and 14 per cent. 

Q. Mr. Sturgis, can you take— 

Hearing Examiner Cox: Wait a minute. I follow that 
but on the goods that the W. D. distributor sells to the 
retail outlets, he would make 40 per cent, would he not? 

The Witness: That’s right. 

Hearing Examiner Cox: But he only makes 20 per cent 
on the other sales, so his average is 30 per cent. 

The Witness: That is correct. 

Hearing Examiner Cox: All right. 

By Mr. Cassedy: 
Q. Now, will you turn to your notes and if you have 
679 a specific illustration of customers that have testified 
in this case and you—can you give us an illustration, 
particularly with reference to those customers? 
- Hearing Examiner Cox: Well, what will that add to 
what Mr. Sturgis has already testified about? 

Mr. Cassedy: It will take it out of the hypothetical 
situation and bring it down to a practical illustration. 

Hearing Examiner Cox: Well, the hypothetical illustre- 
tion is based on even figures which can be readily inter- 
preted and you see what you get using those. Now, if you 
go to an individual purchaser and use odd figures, I don’t 
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think we’re going to be helped. Tt won't change percent- 
ages, will it? 

The Witness: No, sir. They'll remain the same. 

Hearing Examiner Cox: And, since we do know the 
hypothetical illustration and it’s been pretty well explained, 
I’d hate to see the record get confused by putting more 
figures in it; and so far as 1’m concerned, what he’s given 
as a hypothetical illustration would be applied under 
the company regulations in actual practice, would it not? 

The Witness: That is correct. 

Hearing Examiner Cox: I’d like to go off the record. 


{Discussion off the record.) 


Hearing Examiner Cox: On the record. 
Do you want to make a sratenient, then, for the 
record ? 

680 = The Witness: For the record, the percentage made 

| by the W. D. account, figuring 40 per cent markup or 
margin when selling the retailer trade, is a percentage 
figured from his selling price, not from his:cost price; and 
the same holds true when selling the other distributor 
where the warehouse distributor makes 20 per cent margin. 

it’s also a fact that the A. D. contract account makes 
33 and 144 per cent margin at a selling price when selling 
at the green confidential price schedule to the retailer trade. 

Hearing Examiner Cox: Off the record::; 

{Discussion off the record.) " 


Hearing Examiner Cox: On the record. 
With that explanation, now let’s not go into any more 
because we have one illustration which we 

ean all follow and the witness has very clearly stated how 
he based his percentage computations. And, from the 
record, facts, including the various price. lists, the green 
and the blue in particular, a 
readily checked. 

The Witness: That’s right. 


e * ° * 8 5 e ae * ® 
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681 By Mr. Cassedy: 


Q. Now, Mr. Sturgis, let’s suppose that an A. D. con- 
tract customer wanted to sell to both the retailer outlets 
and to the other jobbers, that is, to the other wholesaler 
outlets. What would your company do with respect to 
making a contract with him for sales to both outfits? A. 
Well, after checking the account through our territory 
men, which are known as District Managers, we found that 
the distributor actually did redistribute and set up to re- 
distribute; we would allow them the W. D. contract. 

Q. Now, would that be available to any A. D. contract 
who wanted to redistribute to other jobbers? 

Mr. Schrup: I think the record speaks for that. 

Hearing Examiner Cox: Well, if they checked them up 
and found that the situation justified it, or would, I take 
it. 

The Witness: That is correct. In other words, we 
could not have a W. D. contract for the sake of discount, 


but rather for the sake of a function as provided by the 
warehouse distributor. In other words, there may be an 
account requesting a W. D. contract for the sake of extra 
discounts, which is always tarned down. 


By Mr. Cassedy: 


Q. Do you know, Mr. Sturgis, whether or not these 
W. D. and A. D. customers do resell Sorensen products at 
the suggested list prices? 
682 Hearing Examiner Cox: Of his own knowledge. 
Mr. Cassedy: If he has any way of knowing it; I 
don’t know if he knows it or not. 
The Witness: Generally speaking, the trade follows the 
suggested price schedules in the trade which we set up, 
and all the competition sets up approximately the same. 


By Mr. Cassedy: 


Q. You have in your business practices an arrangement 
whereby your company gives full freight allowance when 
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| your customers buy over a one-hundred pound shipment 
in a month; is that correct? 


' he Witness: Our company allows full freight on all 
shipments to all customers of one-hundred pounds, 
683 or more, regardless of their location. 
Mr. Cassedy: From the— 
Hearing Examiner Cox: Single shipments? 
The Witness: Single shipments. 


By Mr. Cassedy: 


Q. From your factory in Woodside, New York? A. From 
the factory in Woodside, New York only. : 

Q. What’s the average value of a Hundred-pound ship- 
ment? 

Mr. Schrup: Well now, let’s confine that first to the lines 
and types of parts, and so forth, so we get an idea what 
you’re talking about. 

Mr. Cassedy: Well, if you can separate it, do so. 

The Witness: The average mix of parts according to 
our business on a national basis will run 10 per cent on 
cable and wire, 3 per cent carburetor parts and about 87 
per cent ignition parts. Those are approximate percent- 


ages. 
In the mix, the actual value to the A. D. aceount dur- 
ing 1951 averaged approximately $173. 
Hearing Examiner Cox: That is taken from the sales in- 
voices, I take it. 
‘The Witness: Yes, sir. That’s correct. 
Hearing Examiner Cox: I take it also that varies widely 
for different purchases. 
The Witness: That is correct. If it was all cable and 
wire, the pricing would probably be 60 per cent of 
684 that. In case it were all carburetor kits, it would 
be twice that amount, which seldom, if ever, happens. 
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Hearing Examiner Cox: Usually mixed? 

The Witness: It’s normally mixed; that’s right. 
e e e e Sd e * co @ 

By Mr. Cassedy: 

Q. Mr. Sturgis, take for example Al’s Auto Parts of 
Houston, Texas. According to Commission’s Exhibit 45, 
that was an A. D. account during the year 1951 and bought 
from you a total of $3,508.74. First, what type of purchase, 
or what—can you describe that purchaser? Are you 
familiar with him? A. Yes, sir. 

Q. What kind of an operation did he have in Houston? 

A. Al’s Auto Parts is a small distributor with no 
685 outside salesmen but derived his business from what 

we term a neighborhood clientele. In other words, 
all of his business virtually was drop-in business due to 
the fact that he featured our line during 1951 and with no 
outside sales effort whatsoever, his actual purchases 
amounted to $3,508.74, which is well in excess of the amount 


required for freight shipments. 


* e e 2 s & s co 2 es 
‘By Mr. Cassedy: 


Q. Is this the typical small distributor as it works with 
your company? A. Those that support the line properly; 
that is correct. 

Q. Well, I believe you said the average shipment—did 
you give the amount of that average purchase order? A. 
The average freight shipment to equal one-hundred pound 
amounts to approximately $173. 

Q. Mr. Sturgis, are you familiar with the Lenamond 

Auto Parts of Dallas, Texas? <A. Yes, sir. 
686 Q. That one that testified in this case? A. Yes, 
sir. I believe Mr. Lenamond testified. 

Q. Noland Lenamond, that is. L-e-n-a-m-o-n-d, the owner 
testified. A. Noland D. Lenamond testified in Dallas, I 
believe, in May 23rd. 
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Q. I believe he testified that he started in the parts 
business in 1951. A. That is correct. 

Q. When did they take on the Sorensen line? A. During 
March of 1951. 

Q. What kind of a distributor, or contract arrangement 
did you make with him? A. He was placed on our A. D. 
contract. 

Q. Now, have you the figures on what he bought for the 
balance of the year 1951 from your company? A. In 1951 
his total purchases amounted to $528.38. 

Q. Now, that is also reflected on Commission’s Exhibit 
45 as the correct amount. 

Did this customer represent another one of your smaller 
distributors? A. That is right. 

Q. Have you determined from your own records whether 
or not this particular A. D. customer was able to increase 

his business from that period on for the next several 
687 years? A. Yes, sir. 


688 Cross Examination 
. By Mr. Schrup: 


Q. Now, Mr. Sturgis, and confining ourselves to the years 

i 1950 and 1951, would you approximate the number 
689 of W. D. customers that Sorensen had? A. You 

- speaking about naturally? 

Q. Yes, sir. A. I wouldn’t want to venture a guess at 
it without checking the records on that, Mr. Schrup. 

Q. Could you approximate it? I do recall, I believe, that 
there was some testimony on that matter by Mr. Sorensen. 

‘Hearing Examiner Cox: If there is— 

Mr. Schrup: I think there is. 

Hearing Examiner Cox: If this witness says he can’t 
remember— | 

‘Mr. Schrup: I want to get the background. 

The Witness: It’s a very small percentage. 
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By Mr. Schrup: 
Q. Well, actually it’s a very small percentage compared 
to the A. D. distributors? A. It is smaller, yes, sir. 
Q. Substantially smaller. 
About how many approved jobbers did you have? A. 
You speaking about contract jobbers? 
Q. Yes, sir. A. Collectively, both A. D. and W. D.? 
Q. No, you have a W. D. jobber; you have the A. D. 
jobber and then you have the approved jobber which the 
W. D. sells to under the contract which is approved 
690 by Sorensen. About how many of that latter did you 
have? A. Those secondary distributors are pretty 
much in the background. Again, Mr. Schrup, it would be 
hard for me to tell you without checking. 
Q. Now, these certain W. D. jobbers we’re talking about, 
the functional discounts for reselling— A. That’s right. 
Q. About how many of those do you have? A. I would 
say approximately 200, but it could be wide one way or 
the other. 
Q. Wouldn’t you say it’s substantially wide? 
Hearing Examiner Cox: Well, if he doesn’t know the 


figures, I don’t— 
The Witness: I don’t have that for Mr. Schrup. 


By Mr. Schrap: 


Q. Mr. Sturgis, referring to Commission’s Exhibit 17, 
which is Warehouse Distributor Sales Agreements, that 
provides for the holder of that agreement to sell approxi- 
mately—provides that he sell more than 50 per cent of the 
purchases from Sorensen to a Sorensen approved jobber. 

Now, would you tell us what steps you take to ascertain 
that in fact these so-called W. D.’s actually sell more than 
50 per cent of their purchases from Sorensen to Sorensen’s 
approved jobbers? First tell us what records you have 

on that. A. Well, we have the A. D. J. contract, as 
691 I believe is in the exhibit. 
Q. The A. D. J. contract? A. Yes, sir; it’s in 
there. 
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The checking of these warehouse distributors is done by 
our salesmen, or district managers as we call them, in 
making their regular rounds of calls and contacts right out 
in the territory. In other words, they contact all of our 
direct accounts once every four to six weeks, and where 
a warehouse distributor redistributes to other jobbers, 
those are also checked and called on by our territory men 
and we in turn get the record in form of call reports on the 
secondary wholesale distributors as well as our direct dis- 
tributors. 

Q. Now, do you have any records on that? A. We have 
no present reports; no, sir. 

Q. Is there any way we could verify that as to exactly 
what is done? Do you have salesmen’s reports show- 
ing that? A. We don’t have a 1951 any longer, I’m sure, 
because I think those records have gone. 

Q. There are no books or records of the Company that 
we could go to to ascertain whether in each and every case 
these W. D.’s resold more than 50 per cent of their pur- 
chases from Sorensen to Sorensen approved jobbers? 
A. No, I don’t believe we have any records whatsoever 
on hand at the present time in regards to that. 

We do have changes, Mr. Schrup, during 1951 
692 that we could probably show you of what contracts 

have been reverted back to A. D.’s. 

Q. Well now, we’re not talking about the A. D., sir; 
we’re talking about the W. D.’s, the A. D.’s, and the A. J.’s, 
which is the approved jobber. However, the W. D. contract 
provides for these resales to the approved jobbers and that 
is what I am specifically questioning you about. Now, you 
eouldn’t tell me how many approved jobbers you had in 
1950 or 1951? A. No, I can’t, but I could probably get 
that for you. 

Q. Would I be far wrong if I say that was under 100? A. 
Yes, I think you’d be wrong. 

Q. You will be able, then, to supply the figures so we'll 
have— A. I'll check that up for you, sir. Yes, sir. 
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Q. Now, do the W. D.’s also resell to other jobbers other 
than the Sorensen approved jobbers? A. Yes, the A. J. 
contract is basically set up to list the accounts, every ac- 
count with us, so that they get price sheets, price changes, 
and so forth. The secondary distributors, again are basic- 
ally handled by our territory men. In other words, we 
give them the authority to handle and work that end of 
the business right out in the territory that cannot be 
handled from the office. In other words, it’s handled right 
in the field. 

Q. What I understand from the testimony, sir, is that 

in 1950 and 1951 all your W. D.’s sold more than 
693 50 per cent of their purchases to the Sorensen ap- 
proved jobber. . 

Now I understand your testimony to be further 
that in addition to selling to the Sorensen approved jobber, 
that they also sold to other jobbers the Sorensen mer- 
chandise. A. In other words, what I meant to point out, 
Mr. Schrup, is that our warehouse distributors do have 
accounts, jobbing accounts, which they sell a complete line 
to as secondary accounts. Some of them do not carry an 
A. J. contract with us. 

Q. That’s right. A. However, we consider them second- 
ary distributors whether the contract is set up or not under 
those conditions. 

Q. Do they resell at the same price as they sell to the 
Sorensen approved jobber; do you know? A. Yes, sir. 
I’m sure they do. 

Q. So that means now, as I understand your testimony, 
that in 1950 and 1951 that each and every one of your W. D. 
contracts called and the holder did resell more than 50 per 
cent of his purchases of the Sorensen merchandise to 
Sorensen approved jobbers and in addition sold some- 
thing more to other jobbers who necessarily didn’t hold, 
or who did not hold the Sorensen approved-jobber con- 
tract. 

Hearing Examiner Cox: I didn’t understand that. 


i 
' 





The Witness: No, I don’t know that, Mr. Schrup, in my 

own mind, and I wouldn’t testify that they, all of them, 

_ sold more than 50 per cent because that I don’t know. 

694 I could not prove it. It is our intention of setting 

| up our distributors so that they do sell 50 per cent 

or more and we attempt to price that to the best of our 
ability. 


Mr. Schrup: If the Examiner please, if we just might 
have a short recess, I’d like to go back to the record and 
find the testimony of Mr. Sturgis on numbers here because 
I think it is pertinent to this examination. 

Hearing Examiner Cox: Aree Rave: See So Ae 
he may check those figures. 

I gather from the last question, Mr. Schrup, that you 
asked that you had misinterpreted what this witness testi- 
fied.: He’s testified, as I understand it; and we’ll leave this 
to Mr. Sturgis to see if I’m correct. He’s testified that 
they had certain jobbers who had signed approved-jobber 
agreements such as have been identified in this proceeding, 
‘bat there are other jobbers who are actually in the ap- 
proved list who have not signed these approved-jobber 
agreements and that the W. D. distributors can sell to those 
who have signed the approved-jobber agreements and to 
other jobbers who are in the same general classification 
but have not signed the A. J. contract and that the W. D. 
requirements are that they must sell to these two groups 
more than 50 per cent of their purchases. Isn’t that 
what you were saying? 

The Witness: That’s right. That is correct. 


By Mr. Schrup: 
695: Q. Now, when you make that statement, Mr. 
| Sturgis, you’re referring to Commission’s Exhibit 
19-A, that being the authorized-jobber agreement? A. 
That’s right. That is correct. 
Hearing Examiner Cox: Now we’ll have a recess while 
you look up those figures. 
{A short recess was taken.) 
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Hearing Examiner Cox: On the reeord. 

Mr. Schrup: Mr. Sturgis, for your information, I may 
say that I checked the record here during the recess and 
Mr. Sorensen did testify in transcript pages 18 and 19 
that in 1951 you had approximately 450 to 500 A. D. con- 
tract holders. 

The Witness: Yes, sir. 


696 By Mr. Schraup: 

Q. Now, of the 500—let’s say the 450 to 500—holders of 
the A. D. contract in 1950 to 1951, is it your testimony that 
none of those would have contracted, or would have quali- 
fied, for the W. D. contract which is Commission’s 

Exhibit 17% A. If we’d have known they qualified; 
697 if we had that information, we wouldn’t allow them 
: the W. D. contract. 

Q. The truth of the matter, Mr. Sturgis; isn’t it a fact 
that when they get a W. D. or an A. D. contract it is based 
on an estimate of how much they’re going to buy from 
Sorensen? A. No, sir. 

Q. Is an A. D. contract holder in every case a smaller 
jobber than:a W. D.? A. No, sir. 

Q. In many cases, he might be a larger jobber? A. I 
don’t know what “‘many cases’’ is. He can be and produces 
a larger volume— 

Q. And in many cases the A. D. contractor of Sorensen 
has a warehouse? A. I don’t understand that question. 

Q. Well, the terminology W. D. and A. D. is not so 
important ; it’s the amount of stock that they buy and ware- 
house, isn’t that so? A. Of necessity the W. D. contract 
account must stock more merchandise to service these 
accounts on an average. 

Q. That is true, but a jobber, whether he holds an A. D. 
contract or a W. D. contract, has to warehouse the stocks 
he buys. Isn’t that correct? A. That is correct; yes. . 

Q. And an A. D. holder or W. D. holder likewise employs 
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- salesmen and contacts the same type of customer. 
698 <A. Not necessarily, no. 

' Q. But in many instances they do. A. No, I would 
say they don’t when it comes to redistribution. 7 

Q. Now, when you’re talking about redistribution, that 
as reselling to another jobber? A. That’s right. 

Q. And in that event, do the W. D. salesmen call on the 
other jobbers? A. Yes, sir. 

Q. And how is the merchandise delivered? Is it sent 
direct from Sorensen, or is it sent from the W. D.? A. 
It’s eent from the W. D. account. 

Q. Inall cases? A. Yes, to my knowledge. Yes, sir, it is. 

Q. And each gets the W. D. price only on that merchan- 
dise he resells to the other jobber? A. He gets that from 
the face of the invoice on all of his purchases from the 
factory in Woodside. 

Q. Which he reselle to another jobber? A. On all of his 


Q. And when he resells to a jobber, he gets the same— 
A. Same amount ; that’s right. 
Q. Now, is % your testimony that none of the holders 
of the A. D. contract ever resold to other jobbers? A. Not 
to our knowledge. If they do resell to other jobbers, 
699 that is where we pick up the information, by way 
of our territory men, and at that point we allow 
them the W. D. contract. But, for your information, Mr. 
Schrup, all jobbers will send out a few pieces of merchan- 
dise as a courtesy— 
Q. I understand that, sir. A. —to their neighbors. 
Now, that does not constitute redistribution in our opin- 
ion. At least, many times you will have two jobbers in 
the town and you will be out of a given part so one 
A. D. account will then sell it to him at his cost. In other 
words, one hand washes the other, which does happen 


.throughout the country, but they are not set up to do 


redistribution. They’re not interested in that. It’s a 
of a favor. 
Q. Well now, I understand that perfectly, Mr. Sturgis, 
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but what I’m trying to find out now, your 450 to 500 ac- 
counts in 1950 and 1951, now your company would not 
know to what classification and in what amounts that 
merchandise was resold by those 450 to 500 accounts. A. 
Well, yes; we know. 

Q. How would you know that? A. We know from the 
so-called missionary work done by our salesmen all through- 
out the country advising us im their reports. When they 
advise us that we sell a certain amount of merchandise 
to @ given dealer account and they go out there and help 

with the stock changeover, and so forth, we know 
700 that that account is sold on a confidential. price 

schedule because we have it on all our salesmen’s 
reports. They report im to us. 

Q. Do you know then, as I understand you, your com- 
pany keeps records for 1950 and 1951, that you know what 
volume of any one of these 450 to 500 A. D. accounts resold 
to what type of customer and on what suggested resale 
price list? A. No, str, we do not keep absolute accurate 
records, but we get that information in a return form from 
our salesmen continuously. In other words, that par- 
ticular information keeping up that information in record 
form is just not done. 

Q. I mean, you have no record on #. A. We do not 
keep actual records im reference to the amount of the 
merchandise sold at the various resale price schedules 
other than the fact that all salesmen report their missionary 
work when calling on dealer accounts with jobber salesmen | 
and advise us that the majority of these dealers purchase 
at our green confidential price schedule. 

Q. Now, Mr. Sturgis, are you talking solely about the | 
A. D. contract holders, or are you talking about the W. D. 
and the A. D. contract holders? A. I’m speaking about 
both of them. 

Q. And what about the A. J. contract holderst A. Oa 
that, I have no information. , 

Q. Now, about how many salesmen do you have, sir? | 
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| A. We have 15 direct men and in 1951, in addition 

70% ~ to the 15 direct men, we had 6 manufacturers’ rep- 
' resentatives who handle other nes as well as our 
own. : 
Q. And do these 6 manufacturers’ representatives tell 
you also the same story as your salesmen do as to what 
the proportionate volume of the purchases of A. D. and 
W. D.’s are made to what type of customers and what 
retail prices? A. They work in the same manner. 

Q. They do. You get reports from them too? A. Un- 
fortunately we don’t get enough reports from them. There- 
fore, we have some of our own men check, work with them 
direct and check. 

Q Are there any records available for this that you’re 
giving us for the years 1950 and 19517 A. I don’t believe 
so. I don’t believe we keep those records that long, Mr. 
Sechrup. I’d have to check at the factory. 

Q Coming back to the W. D. contract again, Mr. Stunts, 

your suggested resale price is given to the warehouse 
distributor. Tadie-stanpailal to Yillow Ghee aueenatacixetall 
prices by Sorensen? A. No, we don’t compel any of our 
eustomers to do anything after they purchase the mer- 
chandise. | 

Q. This requirement of the W. D. contract that he sell 
50 per cent and over of his purchases from Sorensen, do 
you ‘know whether or not they actually follow the 

resale prices on that? A. Yes, when 
702 | the warehouse distributor resells to another jobber, 
| they sell at the new distributor price schedule. 

Q. Is that price given regardless of whether the other 
jobber holds an A. J. contract or does not hold an A. J. 
contract? A. Yes, sir. We actually work it both ways. 

Q. Now, on your average mix, what studies did you make 
to determine that? A. I don’t understand your question. 

Q. ‘You placed a value of $173 on an average order and 
you gave the mix of your average order to be 10 per cent 
eable' and wire, 3 per cent carburetor and 87 per cent 
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ignition parts. How did you arrive at those figures?. What 
stady did you make to arrive at those figures? A. I 
picked that up from the average business because that is 
the way our percentage runs on all domestic sales. 

- Q. How did you compute that I mean? A. Well, we 
keep a record on our sales by line, of each line on a national 
basis. 

Q. Yes, I understand, but how did you come to your aver- 
age order? A. Well, to be quite frank with you, that was 
produced for me by our plant manager in conjunction with 
the head of our shipping department im checking invoices. 
Now, how they arrived at that, or how big a study they 
made, I couldn’t tell you off hand, but they went through 

it quite thoroughly from the information that I 
703 +=get from them. 

Q. The W. D. contract holder, the terms of sale 
which provide for the 20 per cent on the ignition line, the 
wire and cable line and the carburetor line; that is taken 
off the face of the invoice upon shipment to himt A. That 
is correct. 


* * . *« ° : * ® ° s ° 
-Q. Mr. Sturgis, have there been any instances 
where the holder of an A. D. contract has asked for 

a W. D. contract and been refused? 


e » € e e e e e es. se 


A. I would say we don’t enter into a W. D. contract 
with an A. D..account unless he does redistribution. 

Q. Is it your testimony that every holder of an A. D. 
contract is unable to perform a redistribution task? A. 
It isn’t a matter of bemg unable. It’s according to the 
type of business that they set up to do. In our. opinion, 
the favored account is the A. D. account. 

Q. I’m not asking you that, sir. I’m asking, is it your 
statement that all your A. D. accounts would be unable 
to do.a W. D. account business? 
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Hearmg Examiner Cox: You have said it wasn’t a 
question of ability. 

. The Witness: It’s whether they perform the function 
or not. . 

_ ‘Mr. Schrap: Function is merely the reselling to another 
jobber. 

The Witness: And gets and, tsldas ence of Gann. In 
other words, it adds lots more expenses, lots more work, 
and a different type of work. In other words, the ware- 
house distributors must call on other distributors, must 
. | ®ervice his stock, must follow through and work with 
705 - him, must do missionary work with his salesmen, if 

.. , be bas salesmen, and usually they are required to 
earry a bigger stock because if you handle a secondary 
jobber or several secondary jobbers, I would say that the 
stock must be of a larger size than those accounts who 
handle only dealer amounts. It’s a different function. 


By Mr. Schrup: 


Q I think you will concede, will you not, Mr. Sturgis, 
that in many of these locales that sub jobbers will call on 
supplying jobbers with their own trucks and pick up the 


merchandise when they need it? A. Some of that is done; 


that’s right. 

Q. And, for instance, I have in mind; I believe you talked 
about Al’s Auto Parts in Houston, Texas as I recall. Isn’t 
that #?. A. Yes. . 

Q; ‘That had quite « large éstabichment, but he did all 
of his business over the counter and had no salesmen? A. 
No, this is a rather small account. That has no salesmen 
and be sells, to my knowledge, strictly to the retailer trade. 
He’s on the A. D. contract. 

Q. I know; Z Veliove—ien"y that the account thet was 
out near Sears & Roebuck in Houston? A.. Yes, that’s 


~  Q Well, I don’t remember what his testimony was as: 
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to his relative size, but I do recall that all the sales 
706° were over the counter. A. Yes, that’s correct. 
Q. And you say that he is a typical A. D. man? 
A. He runs a typical type of A. D. business. When I say 
he sells over the counter; he was selling wholesale to 
garages, fleets, service stations and new and used car 
dealers to a great extent, but due to his location, he got 
by probably without having a salesman. — 

Q. Well, is that the only difference? If he had a sales- 
man then he would have qualified for a W. D. account? 
A. No, sir. 

Q. Why not, sirt Why couldn’t he qualify for a W. D. 
account? A. He must redistribute to other jobbers. 

Q. Suppose he wasn’t agreeable to doing so; would he 
not get a W. D. account? A. He would if he would redis- 
tribute to other jobbers. We would allow him the W. D.. 
contract. 

_Q. What I can’t understand, Mr. Stargis, you put the 
cart before the horse. If he states to you that he is willing 
to do so, why would you not give him a W. D. account? 
A. The desire to do so—we’re not instigating redistribu- 
tion accounts by wishful thinking. In other words, before 
we allow a W. D. contract, they have to be in a position and 
show us that they have the other account to handle. | 

Q. Well, Mr. Sturgis, you testified here from con- 

707 ~~ siderable experience that I’m sure you have in the 
automotive field. I’m pretty certain that you are 
pretty well acquainted with your 450 to 500 accounts which 
are in your A. D. contract.: Is that right? A. That’s 
correct. = 

Hearing Examiner Cox: Let’s assume that he is. 

By Mr. Schrup: 

Q. And some of those small jobbers, large jobbers, and 

Seen ECEES MSR POSE WL, SES BOKIAEA is that right? 


A. In cases, yes. 
Q. Isn’t at also correct, sir, that a substantial number 








of the 450 to 500 jobbers who are holding your A. D. 
contract do warehousing and do sub jobbing business on 
other lines that they handle? A. Yes, I think some of 
them do. 

Q. Have the W. D. contracts been offered to all those 
ecastomers? A. To my knowledge, all of our accounts know 
of our W. D. contract and if they are in a position to 
redistribute our line, which in many instances is different 
than another line, we allow them a W. D. contract. 

Q. That is the determination made by P. Sorensen Man- 
ufacturing Company? A. That’s right. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DONALD OGDEN STEWART 
103 Frognal, London, N.W. 3, England 
Plaintiff 
v. 


JOHN FOSTER DULLES 
individually and as Secretary of State 
Department of State, Washington, D.C. 

Defendant 


Civil Action No. 1825-56 


COMPLAINT FOR A DECLARATORY 
JUDGMENT AND INJUNCTION 


1. This Court has jurisdiction of this action under 
Sec. 1009 of Title 8 and Secs. 1331, 2201, and 2202 of 
Title 28 of the United States Code; and under Secs. 11- 
305 and 11-306 of the District of Columbia Code. 


2. Plaintiff is a native-born citizen of the United 
States. Plaintiff now resides in London, England. 

3. Defendant is Secretary of State of the United States 
and, in that capacity, is charged with the duty of issuing 
passports to citizens of the United States. 


4. Plaintiff is a professional author, playwright, and 
screen writer. Plaintiff has been engaged in that pro- 
fession for some forty years and, during that time, has 
ereated an excellent reputation for competence therein, 
and has derived a substantial income therefrom. Among 
plaintiff's works are: 
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(a) Plays—“Rebound”, “Fine and Dandy”, “How I 
Wonder”, and “The Kidders”. 


(b) Screen Plays—“Life with Father”, “Cass Timber- 
lane”, “Edward, My Son”, “Smilin’ Through”, “The Bar- 
retts of Wimpole Street”, “Kitty Foyle”, and “Philadel- 
phia Story”. 


(c) Books—“A Parody Outline of History”, “Perfect 
Behavior”, “Aunt Polly’s Story of Mankind”, “Mr. and 
Mrs. Haddock Abroad”, and “Father William”. 


2 5. From 1930 to 1950, plaintiff derived his prin- 

cipal income as a writer in the employ of motion 
picture producers in the United States. Beginning with 
1950, however, together with numerous other artists in 
the entertainment industries in this country, plaintiff was 
subjected to an economic blacklist because of his alleged 
political views. In consequence of that blacklist, plaintiff, 
since 1950, has been unable gainfully to practice his pro- 
fession in the United States. In 1950, therefore, plaintiff 
was compelled to travel to England and, in order to earn 
a living, has been required to reside and work abroad 
since that time. 

6. The effective pursuit of plaintiff’s profession has 
required and continues to require that he travel frequently 
to foreign countries in connection with the writing and 
production of screenplays, plays and other writings, the 
staging of plays, and the publication of his written works. 
In order so to travel, plaintiff has, from time to time, 
made application for passports, and defendant’s predeces- 
sors in office have, from time to time, duly issued pass- 
ports and renewals thereof to plaintiff. 


7. A passport was last issued to plaintiff on or about 
May 15, 1951, and said passport remained valid and ef-: 
fective until May 15, 1953. 
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8. On or about May 15, 1953, plaintiff duly filed an 
application with the American Embassy in London, Eng- 
land for the issuance of a further passport to him. 


9. On or about April 18, 1955, the United States Con- 
sul in London, acting on instructions from defendant or 
his subordinates in Washington, requested that, in con- 
nection with the aforesaid passport application, plaintiff 
file an affidavit with respect to certain matters specified 
by the said United States Consul. Pursuant to that re- 
quest, plaintiff, on or about June 14, 1955, subscribed and 
executed an affidavit before the Vice Consul of the United 

States in London, which affidavit was thereafter 
3 transmitted to defendant. A true and correct copy 

of that affidavit is annexed hereto as “Exhibit A”. 
Plaintiff reaffirms that the averments of that affidavit are 
in all respects true, and he herewith incorporates them 
as part of this complaint to the same effect as if they 
were herein set forth in full. 


10. On December 1, 1955, an informal “hearing” on 
plaintiff’s passport application was held in the Passport 
Office in Washington, D. C. before an officer of the Pass- 
port, Office designated as a “Hearing Officer”, purportedly 
pursuant to Sec. 51.137 of the Passport Regulations of 
the Secretary of State (22 C.F.R. 51.137). Notwithstand- 
ing the objection of plaintiff’s attorney, an officer of the 
Passport Office designated as “Legal Representative for 
the Passport Office” was permitted to and did read into 
the record of the said informal “hearing” from certain 
files of the Department of State, although said officer was 
neither competent to nor did he testify as to the accuracy 
or truth of the information so read into the record, and 
although neither said information nor any other informa- 
tion in said files of the Department of State was disclosed 
to plaintiff’s attorney. 


11. On or about December 7, 1955, plaintiff duly filed 
a further application for a passport with the American 
Embassy in London, England. 





> 
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12. On or about January 18, 1956, plaintiff subscribed 
and executed, before the Vice Consul of the United States 
in London, a further affidavit in connection with his pass- 
port application, which plaintiff likewise filed with de- 
fendant in Washington. A true and correct copy of that 
affidavit is annexed hereto as “Exhibit B”. Plaintiff re- 
affirms that the averments of that affidavit are in all 
respects true, and he herewith incorporates them as part 
of this complaint with the same effect as if they were 
herein set forth in full. 


13. On March 16, 1956, defendant, through his sub- 
ordinate, the Director of the Passport Office, advised 
plaintiff that: 


4 “In view of the provisions of Sec. 51.142 of the 

Passport Regulations, the Department is not in a 
position to give further consideration to your passport 
application until you submit an affidavit indicating 


whether you are now or ever have been a member of 
the Communist Party. Upon reauest, however, the De- 
partment is authorizing the issuance of a passport only 
for direct return to the United States.” 


14. Plaintiff, by his attorneys, thereupon inquired of 
defendant whether it was correct, as he understood, that 
no appeal would be entertained within the Department 
of State from the determination of the Director of the 
Passport Office refusing a passport to plaintiff. There- 
upon, on April 3, 1956, defendant, through the Director 
of the Passport Office, advised plaintiff that: 


“The next procedural step is for . . . [plaintiff] to 
come forward and complete his application by submitting 
the requested affidavit and otherwise to cooperate with 
the Department in its effort to determine the facts in this 
case.” 


15. Thereafter, on or about April 4, 1956, plaintiff 
subscribed and executed, before the Vice Consul of the 
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United States in London, a further affidavit in connection 
with his passport application, which plaintiff likewise 
filed with defendant in Washington. In that affidavit, 
plaintiff averred, inter alia, as follows: 


“¥ am not a member of the Communist Party or the 
Communist Political Association; nor have I recently ter- 
minated membership in the said organizations; nor have 
I been a member of the said organizations at any time 
during the past fifteen years.” 


A true and correct copy of that affidavit is annexed 
hereto as “Exhibit C”. Plaintiff reaffirms that the aver- 
ments of that affidavit are in all respects true, and he 
herewith incorporates them as part of this complaint with 
the same effect as if they were herein set forth in full. 
In submitting that affidavit, plaintiff, through his attor- 
neys, reasserted his judgment that Section 51.142 of the 
Passport Regulations are unlawful and violative of the 
basic principles of our democratic society; and stated that 

the affidavit had been executed and filed on the 
5 insistent requests of defendant and because of the 

urgency for travel resulting from plaintiff’s ill 
health and need to earn a living. 


16. Notwithstanding the foregoing, defendant has 
failed and refused and still fails and refuses to grant 
plaintiff’s application for a passport. 


17. Defendant’s refusal to grant plaintiff’s application 
for a passport was not based on any formal charges made 
against plaintiff or on any evidence received in connec- 
tion with plaintiff, his associations or his activities; nor 
has plaintiff been afforded any formal notice of the rea- 
sons for such refusal to grant him a passport; nor has 
plaintiff been afforded a quasi-judicial hearing on his 
application for a passport. 

18. Defendant’s refusal to grant plaintiff’s application 
for a passport is unlawful, in that: 
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(a) Plaintiff, as an American citizen, has the right 
under the Constitution to travel outside the United States. 


(b) Defendant’s action violates plaintiff’s constitutional 
rights under and in disregard of due process of law. 


(c) Passport Regulations of the Secretary of State (22 
C.F.R. 51.135 seg.), purportedly pursuant to which de- 
fendant has refused to grant plaintiff’s application for 
a passport, are illegal and invalid in that 


(1) they are unauthorized by Congress; 


(2) they conflict with the will of Congress, particularly 
as expressed in the Internal Security Act of 1950; 


(3) they interfere with plaintiff’s right to travel in 
violation of the Constitution; 


(4) they impose political conditions on plaintiff’s right 
to travel in violation of the Constitution; and 


(5) they constitute an unlawful assumption by defend- 
ant of legislative power in violation of the Constitu- 
tion. 


6 19. Defendant’s refusal to grant plaintiff’s appli- 

cation for a passport is arbitrary, capricious, and 
without warrant or authority in the laws of the United 
States. 


20. Reserving his right to challenge the validity of 
the said Passport Regulations of the Secretary of State, 
plaintiff nevertheless affirms that he is not a person within 
the categories of persons referred to in Secs. 51.135 and 
51.136 of those Regulations (22 C.F.R., 51.135, 51.136), 
to wit: : 


(a) Plaintiff is not a member of the Communist Party 
nor a person who has recently terminated membership 
therein. 


(b) Plaintiff is not engaged in activities which, so far 
as he knows or has reason to believe, support the Com- 
munist movement. 
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{c) Plaintiff is not residing or remaining abroad, nor 
does he intend to travel in foreign countries abroad, for 
the purpose of engaging in activities which, so far as he 
knows or has reason to believe, will advance the Com- 
munist movement. 

(d) Plaintiff is not engaged in activities abroad, nor 
will he engage in activities abroad, which, so far as he 
knows or has reason to believe, have violated or will 
violate the laws of the United States; or which have 
been or will be prejudicial to the orderly conduct of the 
foreign relations of the United States; or which otherwise 
have been or will be prejudicial to the interests of the 
United States. 

21. Defendant’s refusal to grant plaintiff’s application 
for a passport has interfered and continues to interfere 
with plaintiff’s liberty and property and has stigmatized 


and will continue to stigmatize plaintiff, all without due 
process of law; thus causing plaintiff irreparable injury 
in violation of his rights under the Constitution. Such 
injury to plaintiff will continue so long as defendant is 
permitted to withhold a passport from plaintiff. 


7 22. Gainful employment has been offered to 
plaintiff in Italy, France, Germany and Israel; but 
plaintiff has been and is being prevented from accepting 
such employment as a direct consequence of defendant’s 
refusal to grant plaintiff’s application for a passport. 


23. Plaintiff’s health has been and continues to be 
seriously impaired by plaintiff’s inability to travel to 
foreign countries other than England, which inability is 
the direct consequence of defendant’s refusal to grant 
plaintiff’s application for a. passport. 


24. Plaintiff has no adequate remedy at law and there 
are no further administrative remedies which are avail- 
able to plaintiff. 
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WHEREFORE, plaintiff prays that the Court: 

(a) Adjudge and declare that plaintiff is entitled to a 
passport under the Constitution and statutes of the United 
States. 


(b) Adjudge and declare that the said Passport Regu- 
lations of the Secretary of State (22 CFR. 51.135 
seq.) are unlawful and invalid. 

(c) Enjoin defendant from continuing to refuse to 
grant a passport to plaintiff. | 

(d) Direct defendant to issue a passport to plaintiff 
forthwith, in standard form and for standard duration. 

(e) Issue a preliminary injunction, pendente lite, en- 
joining defendant from refusing to grant plaintiff a pass- 
port and directing defendant forthwith to issue a pass- 
port to plaintiff to remain effective until the termination 

of this action in this Court. 
8 (f) Grant such other and further relief as to the 
Court may seem just and proper. 


/s/ Harry I. Rand 
Harry I. Rand 
736 Wyatt Building 
Washington 5, D. C. 


Leonard B. Boudin 
25 Broad Street 
New York 4, N. Y. 
Attorneys for Plaintiff 
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“EXHIBIT A” 
COPY 
Affidavit of Donald Ogden Stewart 


At the request of the Department of State that I reply 
to four allegations which, in their opinion, concern the 
issuance to me of a renewal of my passport, I submit the 
following: 

1. The allegation that I was “present at the first meet- 
ing of the Hollywood-California branch or section of the 
Communist party in June 1937” is false. To the best of 
my memory, knowledge and belief I did not leave the 
state of New York during June 1937. 


2. It might be that I “protested the liquidation of the 
International Workers’ Order”, though I have no memory 
of having done so. If I did, it would have been because, 


as I understood it, the liquidation of that organization 
would work hardship upon aged members for whom it 
had been set up as an insurance company and for which 
purpose they had contributed their savings. I endeavor 
to act as a human being and a decent American by help- 
ing those less fortunate and less privileged than myself, 
and I fail to see why I should not protest what seems to 
me an injustice. 

3. I did “participate in the Friendship Dinner in 
October 1950”. It was in memory of my dear friend 
Richard Lauterbach, correspondent for Time and Life 
magazines, and a Nieman Fellow. He had just died sud- 
denly and tragically of poliomyelitis. I cannot imagine 
committing the discourtesy to his widow and the lack of 
humanity of not attending such a memorial, in which, 
incidentally, a number of Mr. Lauterbach’s colleagues and 
associates on the Luce publications took part. As I 
recollect it, the form of this memorial was a boatload of 
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food and medical supplies to the Far East in a ship 
bearing Lauterbach’s name, since China had been the last 
post to which he had been sent. 


4. As for the charge that I “contacted friends in Com- 
munist literary and scientific circles in London in 1951,” 
I have met in England many hundreds of people in all 
walks of life, both in the course of my professional work 
with producers, directors, agents, authors, actors, univer- 
sity people and in social life. I have lectured at the 
University of London under the aegis of the Fulbright 
Fellowship. As a writer I consider it my work to meet 
as many different kinds and conditions of men as possible 
in order that I may write with truth. I have never made 
it my business to question the views, creeds or beliefs of 
those I met socially and professionally, but I can state 
that at no time did I have any political mission, any 
request demand or suggestion on the part of anyone that 
I “contact” particular persons for any political purpose 
whatever. I have not engaged in political activity here 
or indeed in any activities that could conceivably hurt 
my country. 

/s/ Donald Ogden Stewart 


Subscribed and Sworn to before me, at the American 
Embassy, London, June 14, 1955. /s/ Lillian Finnila. 


Lillian Finnila 
Vice Consul of the 
United States of America 
London, England 
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“EXHIBIT B” 
COPY 
BEFORE THE 
‘UNITED STATES DEPARTMENT OF STATE 


In the Matter of the Application of 


DONALD OGDEN STEWART 
For a Passport 


1825-756 


GREAT BRITAIN AND NORTHERN IRELAND 
LONDON, ENGLAND 

EMBASSY OF THE 

UNITED STATES OF AMERICA 


DONALD OGDEN STEWART, being duly sworn, de- 
poses and says: 


1, I am a native born citizen of the United States, 
domiciled in the State of New York. I have resided, for 
the last four years, in London, England. My present 
residence address is: 103 Frognal, London, NW 3, England. 


2. I have been engaged, for some forty years, as 
author, playwright, and screen writer. From 1930 to 
1950, I derived my principal income as screen writer in 
the employ of motion picture producers in the United 
States. Since 1950, however, I have been unable to obtain 
employment in that profession in the United States. 
Consequently, in order to earn a living I have, since 
that time, been compelled to reside in England and to 
engage in my profession there. 


3. The effective pursuit of my work has required and 
continues to require that I travel frequently to foreign 
countries in connection with the production of films, the 
staging of plays, and the publication of my written works. 
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In order so to travel, it is essential that I have a valid 
passport duly issued to me by the Department of State. 
The refusal of the Department of State in recent years 
to issue a passport to me has consequently made it im- 
possible for me to travel and has thus substantially cur- 
tailed my income. The continued refusal of the Depart- 
ment of State to furnish me with a passport will con- 
tinue seriously to impair my income in the future. In 
particular, because of the denial of passport facilities, I 
have been prevented from traveling to Italy, France, 
Germany, and Israel, in all of which countries my at- 
tendance has been requested and required and employ- 
ment has been offered to me. As a result, I have suf- 
fered the following losses: 


a. Because I was unable to travel to Italy, a contract 
which I had as screen writer in connection with the 
production of a film starring the noted actress, 
Katherine Hepburn, was terminated, and another 
screen writer employed in my place. 


b. I have been prevented from accepting employment 
offered to me as screen writer in connection with the 
production of films in France, Italy and Israel. 


ce. I have been prevented from accepting employment 
in connection with the staging of my play, “How I 
Wonder”, in cities of Western Germany. 


d. I have been prevented from consulting with 

my German publishers, Thos. Sessler Villag, 

in Munich, Germany, and working with them in con- 

nection with the publication of my plays in that 
country. 

4. The refusal of the Department of State to grant me 
passport facilities has also seriously impaired my health. 
I am now 61 years old. I am given to repeated attacks 
of bronchitis, arthritis and catarrh which are aggravated 
by the damp, cold climate of the English winters. If I 








14A 


am to preserve my health, and thus my ability to continue » 
to earn a living in my remaining years, it is necessary 
that I spend the winters in drier climates than that of 
England. The lack of a passport has made this impos- 
sible, has adversely affected my health, and has rendered 
my earning ability most precarious. I am herewith ap- 
pending a true copy of a letter from my physician, Dr. 
Patrick Woodcock, attesting to the condition of my health 
and the need for my removal to drier and warmer cli- 
mates during the winter seasons. 


5. I have already, on June 14, 1955, executed and sub- 
mitted an affidavit with respect to certain matters of 
interest to the Department of State. I refer the Depart- 
ment to that affidavit and reaffirm that I have at no time, 
while residing in England, engaged in any political ac- 
tivity or in any activity whatsoever that could conceiv- 
ably damage the interests of the United States. 


6. To the contrary, while I have been resident in Eng- 
land I have, from time to time, by speaking and writing, 
contributed substantially to a better understanding of the 
United States and to an enhancement of the good rela- 
tions between the people of the United States and those 
of England. Thus, in the recent past: 


a. I was speaker on “The Contemporary American 

| Theatre”, a lecture at the University of London 

_ sponsored jointly by the British Drama League, the 

_ Fulbright Commission, and the Institut Francais 

Du Royaume-Uni. That lecture, I am pleased to 

say, was well attended by students and teachers 

and received considerable commendation and favor- 
able comment. ~ 


b. I was a lecturer on Eugene O’Neill and the Amer- 
ican drama before a group in Royal Stratford 
Theatre, in London. 


e. I was the lecturer before the Forum Club in Lon- 
don, an organization of which HH Princess Marie 
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Louise is president. This lecture I delivered on the 
invitation of Mrs. F. Thompson Schwab, chairman 
of the Anglo-American group of the Forum Club, 
which group was formed to further Anglo-American 
relations. I am appending hereto a true copy of 
the letter of invitation from Mrs. Thompson Schwab, 
in which she refers to the previous lecture which 
I delivered at the London University, as having 
“added much to this phase of our country’s culture 
being appreciated.” 


d. At the invitation of the Ambassador and Mrs. 
Aldrich, I participated at a gathering held at 

the American Embassy to honor the American 
artists, Martha Graham, and Cornelia Otis Skinner. 


. At the invitation of Mr. William H. Morris, I was 
asked to be the speaker for “The American Eve- 
ning” at the Felixstowe Book Exhibition held in 
June, 1955. I am appending hereto a true copy of 
the letter of invitation which I received from Mr. 
Morris, which reads, in part, as follows: 


“The exhibition . . . is of considerable impor- 
tance .. . We are anxious, naturally, that the 
United States be well represented—more partic- 
ularly so since there is a considerable concentra- 
tion of United States personnel in the immediate 
neighborhood under circumstances which have 
not always produced the best Anglo-American 
relations.” 


7. The considerations which I have set forth above, 
in themselves, demonstrate the injustice and unfairness 
of the Department of State in refusing to grant me a 
passport. Beyond those, however, is the fundamental, 
and to my mind, irrefutable consideration: that I am a 
citizen of the United States who has for almost half a 
century contributed to the cultures of our country and 
who has done whatever he could, in his chosen profes- 
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sion, to advance the interests of the United States 
throughout the civilized world. The record of that con- 
tribution is, I am sure, available to the Department of 
State; and I refer the Department further, for confirma- 
tion of my record while a resident abroad, to its own 
representatives, past and present, in the American Em- 
bassy in London. 


8. I urge the Department to grant me the passport 
for which I have so long pleaded. If I am to preserve 
my health, to continue to earn a living, and to continue 
effectively to perform as an artist, I must have that 
passport at once and without further delay. 


/s/ Donald Ogden Stewart 
Donald Ogden Stewart 


Subscribed and sworn to before me this eighteenth day 
of January, 1956. 


/s/ John E. Williams 
John E. Williams 
Vice-Consul of the 
United States of America 
at London, England 
13 
COPY 
Doctor Patrick Woodcock 
25 Lupus Street, S.W. 1. 
Vic. 0654 


9th November, 1955 
Re Donald Ogden Stewart, 
103 Frognal, N.W. 3 


The above named has been a patient of mine for over 
three years. Since that time he has had several attacks 
of bronchitis and bronchial catarrh which are made con- 
siderably worse by the damp, cold climate of the English 
winter and the fogs. 

















a. 
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It would greatly benefit his health if he could spend the 
winters in the Mediterranean area or a similar warm 
climate. 
/s/ Patrick Woodcock, M.B. 
14 
COPY 


THE FOREIGN SERVICE 
OF THE 
UNITED STATES OF AMERICA 


U.S. Information Service American Embassy, London 
GROsvenor 9000 41 Grosvenor Square, W. 1. 
February 21, 1955 


Dear Mr. Stewart, 


Knowing you are in this country I take the liberty of 
requesting your consent to be the speaker for the 
“American Evening” at the Felixstowe Book Exhibition 
on June 14th. Felixstowe is in Suffolk, some 2-3 hours 
from London by train. 


The exhibition, which lasts this year from June 1417, 
is of considerable local importance and takes place in the 
Seaside Pavilion. Displays are arranged by many pub- 
lishing houses, and eminent authors, playwrights and 
poets of different nationalities are invited to speak on 
the contemporary scene in their own countries. The 
audience is expected to be approximately 500 persons. 
We are anxious, naturally, that the United States be well 
represented—more particularly so since there is a con- 
siderable concentration of US personnel in the immediate 
neighborhood under circumstances which have not always 
produced the best Anglo-American relations. 


I might add that our Librarian spoke to this group at 
their last exhibition which was held in 1953. 
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I shall look forward to hearing from you at your early 
convenience. 


Sincerely yours, 
/s/ WILLIAM H. MORRIS 
William H. Morris 
| Cultural Affairs Officer 
Mr. Donald Ogden Stewart, 
103 Frognal, 
London, N.W. 3 
15 
COPY FORUM CLUB 
42 BELGRAVE SQUARE 
Tel. LONDON, S.W. 1. 
SLOANE 6191-3 
Telegrams: 


Gromurof, Knights, London 
President: H. H. PRINCESS MARTE LOUISE 


Thursday, 
24th March, 
1955 

Dear Mr. Stewart: 


The Anglo American Group of The Forum Club would 
be very honoured if you would be their guest on the eve- 
ning of May the 6th or May the 9th at a buffet dinner 
to be followed by a reception, and if you would after- 
ward speak on The Contemporary American Theatre. 


Your most illuminating and interesting survey of this 
in the series on Twentieth Century Drama at London 
University has added much to this phase of our country’s 
culture being appreciated and you would, in this way, 
deepen the understanding among the Forum members. 


This Group was formed in September, 1954, to further 
Anglo American relations and among our guests have 
been: Dr. Goodhart, Master of University College; Dr. 
Myron Koenig, Cultural Attache of the United States 





| 
+ 
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Embassy; Dame Edith Evans; Lady Margaret D’Arcy; 


‘Lord Duncanon; Mr. Richard Ainley and Mr. Brooman 


White, M.P., each with a special link with America. 


We hope to have the pleasure of welcoming you at 
The Forum. 
Sincerely yours, 


/s/ Mildred Thompson-Schwab 


(CHAIRMAN ANGLO-AMERICAN GROUP) 
Mrs. F. Thompson-Schwab 
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“EXHIBIT C” 


BEFORE THE 
UNITED STATES DEPARTMENT OF STATE 


In the Matter of the Application of 


DONALD OGDEN STEWART 
For a Passport 


DONALD OGDEN STEWART, being duly sworn, de- 
poses and says: 


1. I am not a member of the Communist Party or the 
Communist Political Association; nor have I recently ter- 
minated membership in the said organizations; nor have 
I been a member of the said organizations at any time 
during the past fifteen years. 


2. I am not engaged in activities which, so far as I 
know, or have reason to believe, support the Communist 
movement. 


3. I am not residing or remaining abroad for the pur- 
pose of engaging in activities which, so far as I know or 
have reason to believe, will advance the Communist move- 
ment. 
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4. I am not engaged in activities abroad nor will I 
engage in activities abroad which, so far as I know or’ 
have reason to believe, have violated or will violate the 
laws of the United States or which have been or will be 
prejudicial to the orderly conduct of the foreign relations 
of the United States; or which otherwise have been or 
will be prejudicial to the interests of the United States. 


/s/ Donald Ogden Stewart 
Donald Ogden Stewart 


Sworn to and subscribed before me this 4th day of 
April, 1956. 


/s/ K. W. Martindale 
Notary Public 
Vice Consul of the 
United States of America 
at London, England 


17 , Filed May 8 1956 Harry M. Hull, Clerk 


MOTION OF PLAINTIFF FOR 
PRELIMINARY INJUNCTION 


Plaintiff, by his attorneys, respectfully moves that the 
Court enter a preliminary injunction enjoining defendant, 
his officers, agents, servants, employees, and attorneys, 
and |all persons in active concert or participation with 
them, from withholding a passport from plaintiff pending 
the determination of this action; and directing defendant 
forthwith to issue a passport to plaintiff for his use pend- 
ing the determination of this action. 

In support of this Motion, plaintiff refers to the Com- 


plaint and to the annexed affidavit of Donald Ogden 
Stewart, filed herewith. 
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The grounds for this Motion are that, unless so en- 
joined, defendant’s actions complained of in the Com- 
plaint will cause plaintiff irreparable injury before this 
action can be determined. 


/s/ Harry I. Rand 
Harry L. Rand 
Leonard B. Boudin 
Attorneys for Plaintiff 
Ree’d 5/8/56, 3:10 p.m. 
Oliver Gasch 
U. S. Attorney 
B. F. 


18 Filed May 8 1956 Harry M. Hull, Clerk 
AFFIDAVIT OF DONALD OGDEN STEWART 


DONALD OGDEN STEWART, being duly sworn, de- 
poses and says: 


1. I am the plaintiff in the above-entitled action. 


2. I have read the complaint filed in this action and 
know the contents thereof. All of the allegations of fact 
in the complaint are true, and I incorporate them in and 
make them a part of this affidavit to the same effect as 
if they were herein set forth in full. 


3. The refusal of the Department of State since 1953 
to issue a passport to me has made it impossible for me 
to travel abroad except in Great Britain. As a direct 
consequence, my income has been substantially curtailed 
and my ability to earn a livelihood impaired. My work 
is that of author, playwright, and screen writer. In order 
effectively to pursue it, I have in the past frequently 
traveled to foreign countries and I must continue to do 
so in the future. The denial of passport facilities has 
made it impossible for me to do so since 1953. 
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4. In particular, because the Department of State has 

refused to grant me a passport, I have, since 1953, 

19 . been prevented from traveling to Italy, France, 

Germany, Switzerland and Israel, in all of which 

countries my attendance has been requested and required 

and employment has been offered to me. As a result I 
have suffered the following losses: 


a. Because I was unable to travel to Italy, a contract 
which I had as screen writer in connection with the pro- 
duction of a film starring the noted actress, Katherine 
Hepburn, was terminated, and another screen writer em- 
ployed in my place. 


b. I have been prevented from accepting employment 
offered to me as screen writer in connection with the pro- 
duction of films in France, Italy and Israel. 


c.' I have been prevented from accepting employment 


in connection with the staging of my play, “How I Won- 
der”, in cities of Western Germany. 


d. I have been prevented from consulting with my Ger- 
man publishers, Thos. Sessler Verlag, in Munich, Ger- 
many, and my Swiss publishers, Steinberg Verlag, 
Zurich, and working with them in connection with the 
publication of my plays in that country. 


5.: At this time employment is being offered and is 
available to me in connection with the production of films 
in France and Italy. Because I do not have a passport, 
however, I cannot accept such employment. Moreover, 
because I do not have a passport, I cannot seek employ- 
ment in connection with the production of films in any 
foreign country other than Great Britain.* If I had a 


* Furthermore, my adaptation of a French play “La Secret des 
Dieux” by Marchand has been accepted for production in London 
and it is necessary for me to consult in Paris with the owners of 
the play. 
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passport, I could readily and quickly secure employment 
which would afford me a substantial income. 


6. The refusal of the Department of State to grant me 
passport facilities has also seriously impaired my health. 
I am now 61 years old. I am given to repeated attacks 
of bronchitis, arthritis, and catarrh, which are aggra- 
vated by the damp, cold climate of the England winters. 
My physician in England has repeatedly urged that I 
travel to drier and warmer climates during the winter 
seasons and has warned that, if I fail to do so, my phys- 
ical condition will be seriously impaired. Because the 
Department of State has refused to grant me a passport, 

however, I have, since 1953, been unable to remove 
20 to warmer climates during the winter seasons. 

Thus, my health has been and continutes to be poor 
and, inevitably, my ability to do effective work is sub- 
stantially diminished. 


7. As I have averred under oath in affidavits filed with 
the Department of State: I am not a member of the 
Communist Party or the Communist Political Association; 
nor have I recently terminated membership in those or- 
ganizations. I have not been a member of either of such 
organizations at any time during the past fifteen years. 
I am not engaged in any political activities whatever, and 
certainly in no activities which, so far as I know or have 
reason to believe, support the Communist movement. I 
have no intention of engaging in any activities which, 
so far as I know or have reason to believe, will advance 
the Communist movement, will violate the laws of the 
United States, will be prejudicial to the orderly conduct 
of the foreign relations of the United States, or will 
otherwise be prejudicial to the interests of the United 
States. To the contrary, as my affidavits filed with the 
Department of State disclose, I have performed services, 
while resident in England, at the request of our Embassy 
officials there, which, as those officials have stated, have 
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greatly enhanced the foreign relations of the United 
States in Great Britain. 


8. As a direct result of the action of the Secretary of 
State in denying passport facilities to me since 1953, I 
have been and am now being deprived of an opportunity 
effectively to practice my profession as author, playwright, 
and screen writer, and my health has been and is being 
seriously impaired. Thus, as a direct result of the action 
of the Secretary of State, I have suffered substantial and 
irreparable damage and will continue to suffer such dam- 
age unless and until a passport is issued to me. 


/s/ Donald Ogden Stewart 
Donald Ogden Stewart 


Subscribed and sworn to before me this 30th day of 
April, 1956. 


/s/ K. W. Martindale, 
K. W. Martindale 
Vice Consul of the 
United States of America 
at London, England 
Service No. 316 
Tariff Item No. 24 
Fee Paid: U.S. $2.00 
Local CY. equiv. 14/5d 
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OPPOSITION TO PLAINTIFF’S MOTION FOR 
PRELIMINARY INJUNCTION 


Comes now the defendant by his attorney, the United 
States Attorney, and opposes plaintiff’s motion for pre- 


liminary injunction. 














29 A 


Attached hereto and made a part hereof as Exhibit A 
is the affidavit of Frances G. Knight, Director of the 
Passport Office, together with exhibits 1 and 2 attached 
thereto. 


/3/ Oliver Gasch 
Oliver Gasch 
United States Attorney 


/sf Edward P. Troxell 
Edward P. Troxell 
Principal Assistant 

United States Attorney 


/s/ Frank H. Strickler 
Frank H. Strickler 
Assistant United States 

Attorney 


CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing Opposi- 
tion to Plaintiff’s Motion for Preliminary Injunction, to- 
gether with points and authorities in support thereof and 
exhibits, was made upon plaintiff by mailing a copy 
thereof to his attorney, Harry I. Rand, Esq., 736 Wyatt 
Building, Washington 5, D. C., this 23rd day of May, 1956. 


/s/ Frank H. Strickler 
Frank H. Strickler 
Assistant United States 

Attorney 
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EXHIBIT A 


AFFIDAVIT OF FRANCES G. KNIGHT 


I, Frances G. Knight, being duly sworn, depose and 
say that: 


(1) I am the Director of the Passport Office of the 
Department of State and am charged by the Secretary 
of State with responsibility for determining the action 
to be taken in the first instance on all passport applica- 
tions. 

{2} On May 15, 1951, plaintiff applied at the American 
Embassy, London, England, for a new passport to replace 
his then expiring passport and a new passport was there- 
upon issued to plaintiff.. On June 5, 1952, the Embassy 
was instructed to immediately withdraw plaintiff’s pass- 
port and furnish one valid only for direct return to the 
United States. 


{3} On February 17, 1955, plaintiff’s wife, in a letter 
to the then Director of the Passport Office, requested new 
passport facilities for plaintiff. 


(4) On March 30, 1955, the American Embassy in 
London, England, was instructed to inform plaintiff that 
the Department had information indicating plaintiff was 
among those present at the first meeting of the Holly- 
wood, California, Section of the Communist Party in 

June 1937; that he participated in a dinner spon- 
23 sored by the China Welfare Appeal, Inc, in Octo- 

ber 1950; that in March 1951, he signed a protest 
against the liquidation of the International Workers 
Order; that since plaintiff had been in England he had 
contacted friends in Communist literary and scientific 
circles there; and that under the circumstances that it 
appeared his case comes within the provisions of section 
51.135 of the Passport Regulations, which provides: 
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“51.135 Limitation on Issuance of Passports to 
Persons Supporting Commumist Movement. In order 
to promote the national interest by assuring that per- 
sons who support the world Communist movement of 
which the Communist Party is an integral unit may 
not, through use of United States passports, further 
the purpose of that movement, no passport, except 
one limited for direct and immediate return to the 
United States, shall be issued to: | 


“(a) Persons who are members of the Commu- 
nist Party or who have recently terminated such 
membership under such circumstances as to war- | 
rant the conclusion—not otherwise rebutted by | 
the evidence—that they continue to act in fur- 
therance of the interests and under the discipline 
of the Communist Party; 


ae Persons, regardless of the formal state of 
their affiliation with the Communist Party, who 
engage in activities which support the Commu- 


nist movement under such circumstances as to | 
warrant the conclusion—not otherwise rebutted 
by the evidence—that they have engaged in such | 
activities as a result of direction, domination, or | 
control exercised over them by the Communist 
movement. 


“(c) Persons, regardless of the formal state of 
their affiliation with the Communist Party, as to 
whom there is reason to believe, on the balance 
of all the evidence, that they are going abroad to | 
engage in elena te. will ae the ier 
munist movement for the purpose knowingly an 

willfully of advancing that movement.” ! 


Plaintiff was to be further informed, therefore, that it 
would be necessary for him to furnish an affidavit setting 
forth whether he is now or ever has been a member of 
the Communist Party—i.e., an affidavit of the type speci- 
fied in section 51.142 of the Passport Regulations. (A 
copy of the Passport Regulations is attached hereto as 
Exhibit 1.) 
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(5) On June 14, 1955, plaintiff submitted a sworn 

24 statement to the American Embassy, London, Eng- 

land, regarding the allegations set forth in the in- 

structions of March 30, 1955, but made no mention of 

plaintiff's present or past membership in the Communist 
Party (see plaintiff’s Exhibit A). 


(6) At the request of plaintiff’s attorneys, an informal 
hearing was convened in the Passport Office on December 
1, 1955, during which hearing, some of plaintiff’s other 
connections with Communist activities were called to the 
attention of plaintiff’s attorney,—viz., that the April 15, 
1951, issue of the Worker (Sunday edition of the Daily 
Worker) reported that at a meeting of the National 
Council of Arts, Sciences and Professions, held at the 
Riverside Plaza Hotel, New York City, April 12, 1951, a 
message from the plaintiff was read wherein he stated 
that he would honor the “Hollywood 10” for the rest of 
his life for what they did for a progressive America; 
that plaintiff attended, as an American “delegate”, the 
World Congress of Intellectuals in Defense of Peace, held 
in Wroclaw (Breslau) Poland, August 1948; and that 
plaintiff, while in England, had been closely associated 
with such persons as Hyman Berger, a known member 
of the Communist Party in England; Monica Felton, 
awarded a Stalin Peace Prize in 1952; Anita Rimel, part- 
time Assistant Secretary of the World Federation of 
Scientific Workers; and William Miles (alias Miles Mol- 
lesen), an active supporter of the Communist theatre. 
Also noted was the fact that plaintiff had not furnished 
the requisite afidavit concerning Communist Party mem- 
bership. Whereupon, plaintiffs attorney stated that 
plaintiff refused to submit such an affidavit. (A copy of 
the Transcript of the informal hearing is attached as 
Exhibit 2.) 

{7} On December 7, 1955, plaintiff submitted a regular 
passport application form through the American Embassy 
in London, England, but without the requested affidavit 
concerning Communist Party membership. 
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(8) On January 26, 1956, plaintiff, through his 
25 ~=attorney, submitted an additional statement to the 
Passport Office, but again failed to submit the re- 


quested affidavit (see Plaintiff’s Exhibit B). 

(9) I, therefore, informed plaintiff and his attorneys 
by letters dated March 16, 1956, that no further considera- 
tion would be given his request for passport facilities, 
other than a passport good only for direct return to the 
United States, until plaintiff submitted the requisite af- 
fidavit with respect to present or past membership in the 
Communist Party. 


(10) On April 16, 1956, plaintiff, through his attorney, 
submitted a sworn statement denying, inter alia, member- 
ship in the Communist Party during the past 15 years. 
Plaintiff also stated, therein, that he does not believe him- 
self to be a person otherwise within the categories des- 
cribed by sections 51.135(b) and (c) and 51.136 of the 
Passport Regulations. (See plaintiff’s Exhibit C.) 


(11) On May 1, 1956, plaintiff, still not having complied 
with the Passport Regulations, filed suit to compel the 
issuance of a passport. 


(12) To date, plaintiff has not submitted the affidavit 
required by the terms of section 51.142 of the Passport 
Regulations—viz., a statement under oath, or affirmation, 
“with respect to [the applicant’s] Se or past mem- 
bership in the Communist Party.” 


(13) I deem it necessary to require the plaintiff to exe- 
cute, as part of his application, a statement under oath 
or affirmation with respect to his present and past mem- 
bership in the Communist Party because of information 
set forth in (a) government publications, news reports 
and other public sources; and (b) confidential reports 
from another agency of the Government from which infor- 
mation it appears that plaintiff has manifested a consist- 
ent and prolonged adherence to the Communist Party line 
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on & variety of issues through shifts and changes of that 
line. 


26 = (14) The information obtained from public sour- 
ces shows: 


(a) That during the past 20 years, plaintiff has been 
@ consistent supporter of Communist organizations and 
activities—more than 70 of them according to reports of 
the House Committee on un-American Activities. For 
example, among the organizations which have been the sub- 
ject of proceedings before the Subversive Avtivities Con- 
trol Board, plaintiff has been active: as a member of the 
National Counsel of American-Soviet Friendship (which 
has been ordered to register as a Communist-front); as 
a member of the initiating committee of the Civil Rights 
Congress (the subject of a recommended decision that it 
be ordered to register as a Communist-front), and a spon- 
sor of its 1946 meeting in Detroit; as a sponsor of an 
American-Slav Congress dinner in October 1946 (which 
organization has gone out of existence since the Attorney 
General petitioned for its registration) ; by soliciting movie 
actor Edward G. Robinson to join the American Committee 
for Protection of the Foreign Born (which the Attorney 
General has petitioned that it be ordered to register as a 
Communist-front), according to Mr. Robinson’s testimony 
before the House Committee on Un-American Activities; 
and in the Joint Anti-Fascist Refugee Committee and the 
Committee for a Democratic Far Eastern Policy (both of 
which organizations have gone out of existence since the 
Attorney General petitioned for their registration). 


(b) In addition, plaintiff was president of the League 
of American Writers and otherwise associated with numer- 
ous other organizations which the Attorney General has 
cited as Communist pursuant to Executive Order 9835, and 

subsequently designated pursuant to Executive Or- 
97 der 10450—e. g., American Committee for Spanish 
- Freedom, the National Federation for Constitutional 





i a a a 
| 
| 


31 A 


em Laberties, American Council for a Democratic Greece, the 
, International Labor Defense, American League for Peace 
and Democracy, and American Peace Mobilization. 


(c) That plaintiff, over a period of years also sponsored 
numerous activities described by legislative committees as 
Communist-fronts, some of which are: Conference on Con- 
stitutional Liberties in America (1940) ; National Commit- 
tee to Abolish the Poll Tax (1946); Voice of Freedom 
Committee (1947); and Scientific and Cultural Conference 
on World Peace (1949), which organization, furthermore, 
the then Secretary of State described as a “sounding | 
board for Communist propaganda”. (See H. Doc. No. 
137, 82d Cong., 1st Sess., 42, 80, 154 and 101, respec- 

a tively.) 


(d) That plaintiff has otherwise manifested an af- | 
finity for Communist activities and programs as exempli- 
fred by: signing an open letter to Governor Olson of Cali- 
fornia in 1940 calling for the release from custody of Sam 
D’Arey, then Pennsylvania State Chairman of the Com- 
munist Party; signing a message to the House of Repre- 
sentatives in 1943 opposing the renewal of the Dies Com- 
mittee; by signing a 1943 declaration honoring Georgi 
Dimitrov, general secretary of the Communist Interna- 
tional; being a sponsor of a dinner in honor of the Red 
Army on its 25th anniversary; and signing a protest in 
1951 against the liquidation of the International Workers 
Order as ordered by the Commissioner of Insurance of the | 
State of New York in 1943. 


(e) That plaintiff’s activities were testified to as fol- 
lows, before the House Committee on Un-American Activ- 
ties: screenwriter Martin Berkley testified that the Holly- 
wood section of the Communist Party was organized at 

a meeting in his home in June 1937, at which meet- 
28 _— ing plaintiff was present, and that Mr. Berkley was 
later advised that plaintiff, as a member-at-large of 
the Communist Party, would not be attending meetings of 
the section in order to avoid exposition of plaintiff’s mem- 
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bership in the Communist Party; screenwriter Richard 
Macaulay stated that he was “morally certain” plaintiff 
was a Communist; writer Morrie Ryskind testified that 
while at a meeting of the League of American Writers, 
he heard plaintiff say that “Communism does not need 
American writers, but American writers do need Com- 
munism”; motion picture critic, John Charles Moffit tes- 
tified that both he and plaintiff had been present at a meet- 
ing of the Hollywood Anti-Nazi League when the group 
was addressed as “We Communists”; motion picture pro- 
ducer and director Samuel Grosvenor Wood when asked to 
name motion picture writers known to him as Communist 
testified, “I don’t think there is any question about... 
Donald Ogden Stewart”; motion picture executive James 
K. McGuiness testified that, when plaintiff was writing 
for his studio in 1941, plaintiff “consistently followed the 
Communist Party line in every twist and turn”; and 
journalist Howard Rushmore testified that while he was 
with the Daily Worker, he attended a meeting of the Com- 
munist Party faction of the League of American Writers, 
during which plaintiff was discussed as a possible candi- 
date for presidency of the League and that plaintiff was 
referred to as “Comrade Stewart”. 


(f) That with respect to activities outside the United 
States, plaintiff has exhibited a similar support of Com- 
munist programs, as evidenced by his participation in the 
World Congress of Intellectuals in Defense of Peace, 
Wroclaw (Breslau), Poland in 1948, the tenor of which 

affair is well illustrated by the remarks of one 
29 American “delegate”—viz., the “Truman doctrine 

and Marshall Plan” are “the monstrosity of Wash- 
ington and Wall Street”; and by plaintiff’s sponsorship of 
the American Continental Congress for World Peace, Mex- 
ico City (1949), which a State Department representative 
then described as “another Moscow-directed conference”. 


(15) The reports from another agency of the Govern- 
ment show, inter aha, that while plaintiff has been in 
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England, he has been associating with known Communists; 
that plaintiff was Master of Ceremonies at the 10th an- 
niversary dinner of the Veterans of the Abraham Lincoln 
Brigade (February 1947) which organization the S.A. 
C. B. has ordered to register as a Communist-front; that 
plaintiff in March 1950 was a speaker at a dinner held by 
the aforenoted Joint Anti-Fascist Refugee Committee; and 
that in October 1950 plaintiff participated in a dinner 
sponsored by the China Welfare Appeal, Inc., an organiz- 
ation created in May 1949 when the domination of all China 
by the Communists seemed certain, and which organiza- 
tion has been designated by the Attorney General pursu- 
ant to Executive Order 10450. 


(16) Furthermore, the Chairman of the House Un-Amer- 
ican Activities Committee advised the Department by let- 
ter dated February 28, 1956, that there is an outstanding 
subpoena calling for plaintiff to appear and testify before 


that Committee. 


30 In view of the foregoing information, I still deem 

it necessary for plaintiff to execute an affidavit in 
terms requested before I can further consider his request 
for passport facilities other than for direct return to the 
United States. 


/s/ Frances G. Knight 
Frances G. Knight 


Subscribed and sworn to before me this 14th day of May, 
1956. 


/s/ Stella A. Teets 
Notary Public 
e td * & 
(Two Exhibits Omitted) 
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Filed May 24 1956 Harry M. Hull, Clerk 


MOTION OF PLAINTIFF FOR SUMMARY JUDGMENT 


Plaintiff, by his attorneys, respectfully moves that the 
Court enter a Summary Judgment in his favor, granting 
to plaintiffs the relief prayed for in the Complaint. 

In support of this motion, plaintiff refers the Court to 
the Complaint and the Affidavit of Donald Ogden Stewart 
{sworn to on April 30, 1956), both heretofore filed in 
this case. For purposes of this Motion, plaintiff adopts 
and refers the Court to the Points and Authorities in 
support of plaintiff’s Motion for Preliminary Injunction, 
likewise filed herein. 

This motion is made on the ground that there is no 
genuine issue as to any material fact and that plaintiff is 
entitled to judgment as prayed for in the Complaint as 


a matter of law. 
| Harry I. Rand 
Leonard B. Boudin 
Attorneys for Plaintiff 


35 Filed May 28 1956 Harry M. Hull, Clerk 


ANSWER 
Forst Defense 


The complaint fails to state a claim upon which relief 


can be granted. 
Second Defense 


The Court lacks jurisdiction over the subject matter. 
Third Defense 
Plaintiff has failed to exhaust his administrative reme- 
dies. 
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Fourth Defense 


This Court is without jurisdiction to compel the perfom- 
ance of a discretionary act on the part of the Secretary 
of State. 

Fifth Defense 


Answering specifically the numbered paragraphs of the 
complaint, defendant avers: 


1. Denied. 
2. Admitted. 


3. Defendant admits that he is Secretary of State of 
the United States, and as Secretary of State, he, alone, is 
authorized to grant or issue, or refuse to grant or issue, 
passports under such rules as the President promulgates. 


4, 5. Defendant is without knowledge or information 
sufficient to form a belief as to the truth of the matters in 
paragraphs 4 and 5 of the complaint. 


36 6. As to the first sentence of paragraph 6 of the 

complaint, defendant is without knowledge or infor- 
mation sufficient to form a belief as to the truth of the alle- 
gations contained therein. As to the second sentence of 
paragraph 6 of the complaint, defendant admits that in 
the past plaintiff has applied for and received passports. 


7. Defendant admits that a passport was last issued to 
plaintiff on or about May 15, 1951. The remaining alle- 
gations of paragraph 7 of the complaint are denied. 


8. Denied. 


9. Defendant admits that on April 18, 1955, the United 
States Consul in London, acting on instructions of defend- 
ant, requested plaintiff to file an affidavit of the type speci- 
fied in §51.142 of the passport regulations. Defendant 
also admits that plaintiff, on or about June 14, 1955, exe- 
euted an affidavit before the Vice Consul of the United 
States in London; that the said affidavit was transmitted 
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to defendant; and that Exhibit A to the complaint is a 
correct copy. Defendant further avers that the affidavit 
submitted by plaintiff did not comply with the requirements 
of §51.142 of the passport regulations. The remaining 
allegations of paragraph 9 of the complaint are denied. 


10. Defendant admits that on December 1, 1955, an in- 
formal hearing was held in the Passport Office in accord- 
ance with the provisions of § 51137 of the passport regu- 
lations. Defendant denies the remaining allegations of 
paragraph 10 of the complaint, except that it is admitted 
that information contained in the official files of the De- 
partment of State was made a part of the record over 
plaintiff’s objection. 

11. Defendant admits that on or about December 7, 
1955, plaintiff filed an application for a passport with the 
American Embassy in London, England. 


12. Defendant admits that plaintiff, on or about Jan- 


uary 18, 1956, executed an affidavit before the Vice Consul 

in London in connection with his passport application; 

that the said affidavit was transmitted to defendant; and 

that Exhibit B to the complaint is a correct copy thereof. 

The remaining allegations of paragraph 12 of the com- 
plaint are denied. 


37 13, 14. Admitted. 


15. Defendant admits that plaintiff, on or about 
April 4, 1956, executed an affdavit before the Vice Consul 
in London in connection with his passport application; 
that the said affidavit was transmitted to defendant; and 
that Exhibit C to the complaint is a correct copy thereof. 
The remaining allegations of paragraph 15 of the complaint 
are denied, except that defendant admits that in submitting 
the affidavit plaintiff, through his attorneys, made certain 
assertions such as are set forth in the last sentence of 
paragraph 15 of the complaint. 
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16. Defendant admits that plaintiff’s passport applica- 
tion has been held in abeyance pending plaintiff’s comple- 
tion thereof in compliance with the passport regulations. 


17. Defendant avers he is not required to answer the 
allegations contained in paragraph 17 of the complaint 
as they contain merely conclusions of law. However, if 
required to answer, they are denied. 


18, 19, 21 and 21. Denied. 


22, 23. Defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraphs 22 and 23 of the complaint. 


24. Denied. 


WHEREFORE, having fully answered, defendant de- 
mands judgment together with the costs of this suit. 


/s/ Oliver Gasch 
Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Edward P. Troxell 
Assistant United States 
Attorney 


/s/ Frank H. Strickler 
Frank H. Strickler 
Assistant United States 
Attorney 
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38 Certificate of Service 


I hereby certify that service of the foregoing 
Answer was made upon plaintiff by mailing a copy thereof 
to his attorney, Harry I Rand, Esq., 736 Wyatt Building, 
Washington 5, D. C., this 28th day of May, 1956. 


/s/ Frank EH. Strickler 
Frank EH. Strickler 
Assistant United States 
Attorney 


33. ~=—s- Filed May 28 1956 Harry M. Hull, Clerk 


SUPPLEMENTAL AFFIDAVIT 
OF FRANCES G. KNIGHT 


Director of the Passport office 


}¥, Frances G. Knight, being duly sworn, further depose 
and say that: 

(1) The following additional facts relate to the con- 
tentions appearing in paragraph 6 of the sworn statement 
which, as I noted in my original affidavit, dated May 14, 
1956, plaintiff submitted to the Passport Office on January 
26, 1956 (See Plaintiff's Exhibit B). 


(2) With respect to the “gathering” the American 
Ambassador in London, England held for honored guests 
Cornelia Otis and Martha Graham on February 26, 1954, 
in which plaintiff says he “participated” at “the invitation 
of Ambassador and Mrs. Aldrich”, records of this Depart- 
ment show that although plaintiff’s name was on the list 
of persons that were to be invited, the Ambassador does 
not know at whose behest plaintiff’s name was listed, nor 
does he now recall whether plaintiff did in fact attend the 
party since he and plaintiff are not personal friends. 


(3) With respect to the request for plaintiff to speak 
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at Felixstowe Book Exhibition in Suffolk, England 
34 on June 14, 1955, in connection with the “American 

Evening” program, records of this Department fur- 
thur show: 


(a) That plaintiff was extended the invitation because 
at the time he happened to be listed in a London lecture 
circular as a speaker on the Contemporary American 
Theatre ; 


(b) That as soon as plaintiff’s background of connec- 
tions with Communist activities came to the attention of 
Embassy officers, however, the invitation was withdrawn 
and the Embassy’s own Cultural Attache was made avail- 
able for the event; 


(c) That plaintiff, upon being apprised that the invita- 
tion was cancelled, informed the persons directing the Ex- 
hibition that he considered such action a discourtesy which 
he would take up with the American Embassy, imparting 
the impression that he was a personal friend of the Ameri- 
can Ambassador; and 

(d) That plaintiff did not in fact speak at the Exhibi- 
tion, nor did he ever take up the matter with any American 
Embassy official. 


/s/ Frances G. Knight 
Frances G. Knight 


Subscribed and sworn to before me this 28 day of May 
1956. 
/s/ Stella A. Teets 
Notary Public 
District of Columbia 
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SUPPLEMENTAL AFFIDAVIT OF 
DONALD OGDEN STEWART 


I, Donald Ogden Stewart, being duly sworn, further de- 
pose and say that: 


{1) The following additional facts relate to the con- 
tentions appearing in the Supplemental Affidavit of Fran- 
ees G. Knight, Director of the Passport Office. 


(2) The plaintiff attended the “gathering” on Febru- 
ary 26, 1954 at the then residence of the American Am- 
bassador at the behest of Mrs. Aldrich whom he and Mrs. 
Stewart had met by chance at the St. Martin’s Theatre on 
the occasion of the first performance by Cornelia Otis 
Skinner on the evening of February 22, 1954. The Am- 
bassador and Mrs. Aldrich were occupying seats directly 
behind the plaintiff; Mrs. Aldrich leaned forward and 
spoke to the plaintiff with whom she and the Ambassador 
had became acquainted in the 1930’s when he was living 
at Manhasset, Long Island, on the Payne Whitney Estate. 
She invited the plaintiff and Mrs. Stewart to the reception 
in honor of Miss Skinner (not Miss “Otis,” as reported 
in Miss Knight’s affidavit), and the following day the 
plaintiff received the invitation of which a photostat copy 
is ineluded as part of this affidavit. The plaintiff and 
Mrs, Stewart attended the function, as can be affirmed by 
Miss Skinner, Miss Martha Graham, and two members of 
the Cultural Staff of the Embassy whose names, to the 
best of plaintiff's memory, were Ames and Patterson. The 
plaintiff drank two Rye old-fashioneds. 


(3) The plaintiff was at no time informed of the rea- 
sons for the cancellation of his lecture at the Felixstowe 
Book Exhibition which Miss Knight reveals to him for 
the first time in Paragraph (b) of Section 3 of her Sup- 
plemental Affidavit. The plaintiff considered the cancel- 
lation a discourtesy because it was based on an excuse 
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which was not in accordance with the facts, and because 
it attempted to make it appear that the cancellation was 

his fault whereas, as Miss Knight now admits, it was 
40 instigated by the Embassy Which had * * * the in- 

vitation and which owed him the courtesy of telling 
him * * * al reason for the cancellation. The truth 
about the sequence of events is continued in my letter 
of April 6th, 1955 to the Honorable * * * tary of the 
Felixstowe Book Exhibition, a copy of which is attached 
to this affidavit. 


/s/ Donald Ogden Stewart 


Sworn to and subscribed before me this Thirty-first day 
of May 1956 


/s/ John B. Penfold 
John B. Penfold, 
Consul of the United States 
of America at London, 


England. 


41 Mrand Mrs. Ogden Stewart 


The American Ambassador 
and Mrs. Aldrich 
at home 
Friday, February 26th 
at 6 - 7:30 o’clock 


The Prince’s Gate S. W. 7. 








42 April 6th 1955 


W C Sanford Esq., 

Hon. ' 

Felixstowe Book Exhibition 
County Library, County Hall, 
Ipswich. 

Dear Mr. Sanford, 


I received with considerable astonishment this morning a 
letter from you implying or stating that I had not answered 
your kind invitation to speak at the Felixstowe Book Exhi- 
bition June 14th. I had however answered your invitation 
three times, once to Miss Haferd of the American Library 
and twice by letter to Mr. William Morris, Cultural Affairs 
Officer of the American Embassy on Feb 25th and March 
7th. |The second letter was sent in answer to a telephonic 
communication stating the first letter had not been re- 


ceived. On March 12th I received a letter from you written 
March 11th as follows: 


“T have learned with considerable pleasure from my 
friend Miss Margaret Haferd, Librarian at the American 
Library, that you have very kindly consented to come along 
and speak at the forthcoming Felixstowe Book Exhibi- 
tion on the opening evening, Tuesday the 14th of June. 
I understand that it is probable that Mr. William Morris, 
the Cultural Affairs Officer, will take the Chair on that 
occasion. I know that I am expressing the feeling of my 
Committee when I say how much we are looking forward 
to your talk and also the opportunity for our two countries 
to get together on this occasion... .” 


I do not see how it could have been more clear on the 
basis of courtesy or actual response that I was accepting 
your pleasant invitation and that you and your Committee 
had acknowledged this. I am completely at a loss therefore 
to understand your letter of April 5th. I had cancelled 
previous dates in order to acquiesce in your exhibition 
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dates. I am extremely anxious that my courtesy not 
be impugned before members of your Committee or 
the Cultural Affairs Officer and other members of the 
American Embassy in Great Britain including my friends 
Mr and Mrs Aldrich. I shall assume that your letter is 
the result of an error or oversight and that I shall carry 
out my undertaking to speak. 


Yours very sincerely, 
dos/lh Donald Ogden Stewart 


43 Certificate of Service 


Copy delivered to Frank Strickler, Ass’t U. S. Att’y., 
attorney for defendant, on June 4, 1956. 


/s/ Harry I. Band 


Filed June 8 1956 Harry M. Hull, Clerk 


MOTION FOR SUMMARY JUDGMENT 


Comes now the defendant by his attorney, the United 
States Attorney, and moves this Honorable Court for sum- 
mary judgment on the ground that there is no genuine 
issue of material fact and defendant is entitled to judg- 
ment as a matter of law. 


/s/ Oliver Gasch 
OLIVER GASCH 
United States Attorney 


/s/ Edward P. Troxell 
EDWARD P. TROXELL 
Assistant United States 

Attorney 


/s/ Frank H. Strickler 
FRANK H. STRICKLER 
Assistant United States 

Attorney 
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CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing motion 
for summary judgment, together with points and author- 
ities in support thereof and in opposition to plaintiff’s 
motion for summary judgment, was made upon plaintiff 
by mailing a copy thereof to Harry I. Rand, Esq., 736 
Wyatt Building, Washington 5, D. C., this 8th day of 
June, 1956. 

| /s/ Frank H. Strickler 

FRANK H. STRICKLER 
Assistant United States 
Attorney 


44 Filed June 26 1956 Harry M. Hull, Clerk 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause having come on for hearing on plaintiff’s 
motion for a preliminary injunction and defendant’s op- 
position thereto, and the Court having heard argument of 
counsel thereon, makes the following findings of fact and 
conclusions of law, this 26th day of June, 1956: 


Fimdings of Fact 

1. On June 5, 1952, while plaintiff was in England, 
his passport was ordered withdrawn by officials of the 
American Embassy. 

2. On February 17, 1955, a new passport was requested 
for plaintiff. 

3. On March 30, 1955, plaintiff was informed that de- 
fendant had information from which it appeared that 
his case came within the provisions of section 51.135 of the 
Passport Regulations, which provides that no passport 
shall be issued to persons supporting the Communist 
movement. 
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4. Plaintiff was requested to furnish an affidavit stat- 
ing whether he was then or had ever been a member of 
the Communist Party. 


5. On two occasions plaintiff submitted affidavits, but 
none of them made any mention of his present or past 
membership in the Communist Party. 

6. Plaintiff was afforded an informal hearing at the 
Passport Office, which was attended by his attorney. Plain- 
tiff’s connections with Communist activities were called 
to the attention of his attorney. 


7. On March 16, 1956, plaintiff was informed that no 

further consideration would be given his request 

45 for passport facilities until plaintiff submitted the 

required affidavit concerning membership in the 
Communist Party. 

8. On April 16, 1956, plaintiff submitted a sworn state- 
ment denying membership in the Communist Party during 
the past 15 years. 

9. Plainttiff has not submitted the affidavit required by 
the Passport Regulations. 

10. Plaintiff is in England and does not need a passport 
to leave the United States. 


Conclusions of Law 

1. Plaintiff has not exhausted his administrative reme- 
dies. 
2. This Court, in its discretion, will not grant the extra- 
ordinary relief sought by plaintiff. 

3. Plaintiff is not entitled to an injunction which would 
alter the status quo and grant affirmative relief prelimin- 
arily. 


| 
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4. Plaintiff is not suffering any irreparable injury. 
5. Plaintiff’s motion for preliminary injunction will be 
denied. 
| /s/ ¥. Dickinson Letts 
JUDGE — 


46. Filed June 26 1956 Harry M. Hull, Clerk 


ORDER 


This cause having come on for hearing on plaintiff’s 
motion for a preliminary injunction and defendant's op- 
position thereto, and the Court having heard argument of 
counsel and having entered its findings of fact and conclu- 
sions of law herein, it is this 26th day of June, 1956, 

ORDERED, That plaintiff’s motion for a preliminary 
injunction be and it is hereby denied. 


/s/ ¥. Dickinson Letts 
JUDGE 


Certificate of Service 


I hereby certify that service of the foregoing Order, 
together with Findings of Fact and Conclusions of Law, 
was made upon plaintiff by mailing a copy thereof to his 
attorney, Harry I. Rand, Esq., 736 Wyatt Building, Wash- 
ington 5, D. C., this 25th day of June, 1956. 


/s/ Frank H. Strickler 
Frank H. Strickler 
Assistant United States 
Attorney 
Attorney for Defendant 
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NOTICE OF APPEAL 


Notice is hereby given this 27th day of June, 1956, that 
plaintiff hereby appeals to the United States Court of 
Appeals for the District of Columbia from the order of this 
Court entered on the 26th day of June, 1956 in favor of 
defendant against said plaintiff, denying plaintiff’s motion 
for a preliminary injunction. 


/s/ Harry I. Rand 
Attorney for Plaintiff 
Mail: 
Frank R. Strickler 
Ass’t U. S. Attorney 


Filed Oct 6 1956 Harry M. Hull, Clerk 
ORDER 


This cause having come on to be heard on cross mo- 
tions for summary judgment, and it appearing to the 
Court after consideration of the pleadings, exhibits, and 
oral argument of the parties that the Secretary of State 
was justified in requiring that the plaintiff file an affidavit 
with respect to all of his present and past membership 
in the Communist Party, it is this 6th day of October, 
1956, 

ADJUDGED, ORDERED AND DECREED, That the 
plaintiff’s motion for summary judgment be, and the same 
hereby is, denied, and it is 

FURTHER ADJUDGED, ORDERED AND DECREED, 
That the defendant’s motion for summary judgment be, 
and the same hereby is, granted. 


/s/ HH. A. Schweinhaut 
Judge 
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CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Order has 
been mailed to attorney for plaintiff, Harry I. Rand, Esq., 
Wyatt Building, Washington, D. C., this 3rd day of 
October, 1956. 


/s/ Harold H. Greene 
HAROLD H. GREENE, 
Assistant United States 

Attorney. 


Filed Oct 12 1956 Harry M. Hull, Clerk 


MOTION FOR REHEARING OF PLAINTIFF’S 
MOTION FOR SUMMARY JUDGMENT 


Plaintiff, by his attorneys, moves that the Court grant 
a rehearing of the motions for summary judgment filed 
by plaintiff and defendant; and, on such rehearing, that 
the Court vacate the order entered herein on October 6, 
1956, and, in leu thereof, enter an order directing de- 
fendant, the Secretary of State: (a) forthwith to hear 
and’ consider plaintiff’s passport application; (b) to ren- 
der a decision thereon, as to whether a passport will be 
granted or denied to plaintiff; (c) if it is his decision 
that a passport will be denied, to make specific findings 
in support thereof, relating them to the sections of the 
Passport Regulations relied on; and (d) to advise plain- 
tiff of the findings and decisions made. Plaintiff requests 
oral argument on this motion for rehearing. 


This motion is made on the following grounds and in 
light of the following considerations: 


1. Argument of counsel having been heard, the Court, 
on October 6, 1956, entered an order denying plaintiff’s 
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motion and granting defendant’s motion for summary 
jJadgment. 


2. The order entered by the Court, however, is con- 
trary to the recent rulings of the Court of Appeals in 
Boudin v. Dulles (June 28, 1956) and in Dayton v. Dulles 
(September 13, 1956). Under those decisions, even if it 
were determined that plaintiff is not to be accorded the 
summary judgment requested, the Court is required to 
return the case to the Secretary of State for the making 
of findings and decision on the passport application. For, 
the Secretary of State here has failed and refused to 
make any decision on plaintiff’s application. 

3. This case arises under the Passport Regulations of 
the Department of State, which were promulgated on 
August 28, 1952. Although prior decisions of the Court 
of Appeals and this Court have cast considerable doubt 
on the legality of the Department’s conduct under these 
Regulations, the Court of Appeals has not yet squarely 
decided the issue of their validity. We do not address 
ourselves to that issue on this motion for rehearing; in 
that respect, we reserve the points we have previously 
advanced. 


4. Defendant here demanded that plaintiff execute an 
affidavit stating whether or not he had at any time, dur- 
ing his 62 years, been a member of the Communist Party. 
Plaintiff declined to comply with this demand. He did, 
however, execute an affidavit that he was not now nor 
had, at any time during the last fifteen years, been a 
member of the Communist Party and indeed that he had 
not engaged in any political activities whatever during 
his sojourn in Europe, since 1950. Although an informal 
hearing was held, no evidence was offered against plain- 
tiff. Defendant thereupon declined even to render a 
decision upon plaintiff’s passport application. 


5. We believe that, under these circumstances, the 
Boudin and Dayton decisions, supra, require defendant 
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to grant plaintiff a hearing and to render a decision 
under the Passport Regulations. In Boudin, the Secre- 
tary of State argued before the Court of Appeals ‘‘that 
Boudin is barred from any relief because he declined to 
answer when asked whether or not he was a member of 
the Communist Party prior to June 3, 1954, the date of 
his affidavit swearing that he was not then a member of 
the Communist Party’’ (Slip Opinion, p. 6). Boudin had 
declined to give such an affidavit to the Department of 
State on two grounds, among others: first, because the 
Department had previously issued him a passport on June 
3, 1954, based upon an affidavit limited to the issue of 
then or recent membership, and, second, that Section 
51.135 of the Regulations established standards relating 
to present or current behavior and not to behavior many 
years ago. Indeed, before the Board of Passport Ap- 
peals, the Department of State had indicated its acquies- 
eence in this general position when counsel for the Board 
suggested that the date of the invasion of South Korea 
might be an appropriate date of fixation: 


“Now, with the observation that the statute of limita- 
tions on passport fraud is 10 years, in connection with 
this period of recently I would like to ask you—and I 
will explain why I select this date of June 25, 1950; that 
happens to be the date on which the North Korean forces 
invaded South Korea—if on and after that date you have 
ever been a member of the Communist Party, Mr. Bou- 
din?’’? (Dulles v. Boudin, No. 13031, Joint Appendix, pp. 
92-93) 

Mr. Boudin declined to answer the question. The Court 
of Appeals, notwithstanding this denial, held that the 
Seeretary of State was required to make findings under 
Section 51.135 of the Regulations and remanded the pro- 
ceedings for appropriate action by him. It noted that 
Boudin’s refusal to answer was not originally given as a 
ground for denying a passport to him, and it added: 
‘This is not to say, of course, that Boudin’s failure to an- 
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swer questions about his past—when relevant to the 
present and future—cannot be considered by the Secre- 
tary in making his findings of fact’’ (Slip Opinion, p. 6). 


The reasonable intendment of the Boudin decision is 
(1) that a passport applicant, even though he has re- 
fused to file a non-Communist affidavit, is entitled to a 
hearing and to a decision, embodying appropriate find- 
ings of fact to bring the applicant within the Regulations 
if a passport is denied him; and (2) that the failure to 
answer questions (depending upon their relevance)—this 
the Court did not decide—might possibly be a factor to 
which the Secretary could give weight in the decision he 
was compelled to render. In view of the fact that the 
case was returned to the Secretary for reconsideration, 
it is perfectly clear that the Court of Appeals was not 
ruling that the Secretary could refuse to render any 
decision whatever because of Boudin’s refusal to file an 
affidavit. The Secretary could do no more than give 
whatever weight was appropriate to that refusal 


This construction of the decision is supported by the 
Court’s reference, in its Boudin opinion, to its earlier 
decision in Dulles v. Nathan, 96 ‘App. D.C. 190, 225 F. 2d 
29. Dr. Nathan, although he had executed an affidavit of 
non-membership in the Communist Party, past or present, 
had declined to answer other questions with respect to 
political activities and associations. Nevertheless, this 
Court directed that a proper hearing be given to Dr. 
Nathan. When the Secretary of State failed to comply 
with that order, this Court issued final judgment in a 
contempt proceeding, directing the issuance of a pass- 
port. On the Secretary’s appeal to the Court of Appeals 
for a stay of that judgment pending appeal, it submitted 
an affidavit of its Assistant Director of the Passport 
Office, stating, inter alia: 


“(6) That Dr. Nathan refused to answer questions by 
the undersigned regarding his conversations with repre- 
sentatives of the Soviet Union and its satellites; 
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“(7) That Dr. Nathan refused to answer questions by 
the undersigned in regard to his association with persons 
who were allegedly Communists.” 

Nevertheless, the Court of Appeals conditioned the stay 
which it granted, upon a quasi-judicial hearing. The 
Secretary of State thereafter issued a passport to Dr. 
Nathan without hearing and without requiring him to 
answer the questions referred to above. 


6. Without withdrawing from our basic position that 
the demand for a political affidavit is unlawful, we re- 
spectfully submit that the refusal to give such an affidavit 
may, at the very most, be treated as a factor in the 
Department’s ultimate decision and does not justify deny- 
ing the applicant a decision, adverse or favorable. This 
is true for two reasons: first, the Regulations, as we indi- 
cated above, speak in terms of the present; second, the 
request for information with respect -to political activities 
only begins with the affidavit. The litigated cases in this 
court and the testimony before the Hennings Subcom- 
‘mittee on Constitutional Rights indicate that the Depart- 
ment of State’s inquiry is boundless, both with respect 
to ‘subject matter and time. If the refusal to give an 
afidavit as to present and past membership in the Com- 
munist Party is to be deemed a reason for refusing even 
an adverse decision which can then be subjected to ju- 
dicial review, a similar argument will be made by the 
Department of State with respect to the refusal to give 
an affidavit as to numerous other political activities and 
associations.® 

7. This Court inquired, on oral argument, why a pass- 
port applicant should not be willing to execute an affi- 


* This includes the Department’s demand for the names of other 
persons associated with the applicant in the activities it disap- 
proves. The refusal to so “inform” required at least one lawsuit 
before a passport was finally issued. Carl Foreman v. Dulles, 
C.A. ——, this Court. 
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davit with respect to the political activities of a lifetime. 
We suggest most respectfully—not in connection with our 
main attack upon the validity of the Regulations, but 
merely as a reason for not imposing the drastic sanction 
of dismissal of court proceedings—several of the con- 
siderations which impel an applicant’s refusal to submit 
such an affidavit. 


There is, to begin with, the fact that a man who may 
have engaged, more than fifteen years ago, in political 
activities now regarded with disapproval by the com- 
munity may not wish to subject himself to the disap- 
proval of the community by a revelation of such earlier 
behavior. Secondly, a man who may never have been 
a member of the Communist Party may nevertheless re- 
gard various associations and activities in organizations 
now deemed radical such that he might be subjecting 
himself to risk of a perjury prosecution should he deny 
membership in the Communist Party. This is particu- 
larly true in view of the many recent jury verdicts and 
judicial decisions in this field which have been based 
on circumstantial evidence deemed to afford proof of 
Communist Party membership. Thirdly, an admission 
of membership in the Communist Party fifteen or twenty 
years ago may lead to self-incrimination in light of the 
various criminal prosecutions that have taken place in 
recent years. Indeed, the Secretary of State, in his brief 
in opposition to the petition for certiorari in Robeson v. 
Dulles, Supreme Court No. 377, this Term, implies that 
the explicit assertion of the Fifth Amendment might be 
a justification for a passport applicant’s refusal to furnish 
an affidavit: 


“Petitioner has not asserted a claim of privilege against 
self-incrimination under the Fifth Amendment as a reason 
for his refusal to file the requested affidavit.” (P. 15, 
footnote 11.) 


It seems doubtful that an applicant’s right to refuse 
to comply with the affidavit request can be conditioned 
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upon his assertion of the constitutional privilege, for the 
passport proceeding is not one before a body with power 
to compel testimony absent the assertion of the privilege. 
Tf,' nevertheless, it is the view of this Court that the 
refusal to furnish the affidavit required a detailed state- 
ment of the reasons therefore, including reliance on the 
constitutional privilege, this in itself would justify a 
remand to the Department of State, so that a full state- 
ment of reasons can be given. 


_ 8 There is a further and most cogent reason for re- 
quiring the Secretary of State here to render a decision 
on plaintiff’s passport application. The plethora of pass- 
port litigation in the courts these last two years has, of 
course, been as much a burden upon the litigants as upon 
the courts. Piecemeal appeals should, if possible, be 
avoided. As matters now stand, however, if plaintiff 
should prevail upon an appeal from this Court’s order 
of October 6, 1956, it would be either on a ruling by the 
Court of Appeals that the affidavit requirement is invalid 
or on a ruling that plaintiff is at least entitled to a final 
decision under the rule of Boudin v. Dulles and Dayton 
v. Dulles, supra. If the latter, the Court of Appeals 
would remand the case to the District Court for appro- 
priate action by the State Department. Then the De- 
partment would render a decision, possibly relying in 
part upon plaintiff’s refusal to give an affidavit. And, 
once again, there would be presented to the District Court 
and to the Court of Appeals the issue whether the failure 
to give the affidavit permits of an inference substantial 
enough to bring the plaintiff within the Regulations. 
We submit that the far better procedure and sound 
jadicial administration dictate that this Court require the 
Secretary of State now to render his decision, giving 
whatever weight he deems appropriate to the refusal of 
plaintiff to give an affidavit as to the period prior to fif- 
teen years ago. The Secretary’s decision could then be 
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reviewed on motions for summary judgment in this Court 
and, if necessary, in the Court of Appeals. 
Respectfully submitted, 


Harry I. Rand 
Leonard B. Boudin 
Attorneys for Plaintiff 


ACKNOWLEDGEMENT OF SERVICE 


Service of a copy of the foregoing Motions, this 12th 
day of October, 1956, is acknowledged. 


Filed Oct 17 1956 Harry M. Hull, Clerk 


OPPOSITION TO PLAINTIFF'S 
MOTION FOR REHEARING 


Defendant by his attorney opposes plaintiff’s Motion 
for Rehearing served and filed October 12, 1956, in that 
plaintiff’s motion does not present justifiable reasons for 
relief under provisions of Rule 59 of the Federal Rules 
of Civil Procedure; and the court’s judgment of October 
6, 1956, was properly entered, as more fully set forth in 
the memorandum of points and authorities attached 
hereto and made a part of this opposition. 


GEORGE COCHRAN DOUB 
Assistant Attorney General 


OLIVER GASCH 
United States Attorney — 


HAROLD H. GREENE 
Assistant United States 
Attorney 
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EDWARD H. HICKEY 

Attorney, Department of 
Justice 

ANDREW P. VANCE 

Attorney, Department of 
Justice 


CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing Opposi- 
tion to Plaintiff’s Motion for Rehearing together with the 
Memorandum of Points and Authorities thereto annexed 
has been made upon plaintiff by mailing a copy thereof 
to his attorney, Harry I. Rand, Esquire, Wyatt Building, 
Washington, D. C. this 17th day of October, 1956. 


ANDREW P. VANCE 
Attorney, Department of 
Justice 


Filed Oct 17 1956 Harry M. Hull, Clerk 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN OPPOSITION TO PLAINTIFF’S MOTION 
FOR REHEARING. 


I. 
Prelimmary Statement 


On May 1, 1956, plaintiff filed the captioned action in 
which he seeks a judgment (a) declaring that he is entitled 
to a passport under the Constitution and statutes of the 
United States; (b) declaring the Passport Regulations 
(22 C.F. B. 51.135) invalid; (c) enjoining the defendant 
from continuing to deny him a passport; and (d) directing 
the issuance of a passport. The facts of the case are set 
forth in defendant’s Answer and in his opposition to plain- 
tiff’s motion for preliminary injunction, which includes the 
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affidavit and supplemental affidavit of Frances G. Knight, 
Director of the Passport Office; and in the findings of fact 
made by Judge Letts June 26, 1956, on plaintiff’s motion 
for preliminary injunction. Therefore, these facts will 
not be repeated in this memorandum. 


On May 28, 1956, plaintiff’s motion for preliminary in- 
junction, filed May 8, 1956, was argued before Judge Letts, 
who, on June 26, 1956, made findings of fact and conclusions 
of law denying plaintiff’s motion. 


Included among the findings of fact was the finding that 
“plaintiff has not submitted the affidavit required by the 
Passport Regulations”. Judge Letts concluded that “plain- 
tiff has not exhausted his administrative remedies”. 


Plaintiff has noted an appeal from the denial of prelim- 
inary relief. 


On May 24, 1956, plaintiff moved for summary judgment 


in this case. Opposition thereto and a cross-motion for 
summary judgment were filed by the defendant on June 8, 
1956. The cross-motions were argued before Judge 
Schweinhaut on October 3, 1956, and an order was entered 
October 6, 1956, denying the plaintiff’s motion and granting 
the defendant’s motion “it appearing to the Court... that 
the Secretary of State was justified in requiring that the 
plaintiff file an affidavit with respect to all of his present 
and past membership in the Communist Party . . .”. 

On October 12, 1956, plaintiff filed the subject motion 
for rehearing. 


I. 


There ts No Justification for the Grantong of Plamtiff’s 
Motton as Judgment Was Properly Entered Against Hum. 


Plaintiff’s motion for rehearing is similar to a motion 
for a new trial under Rule 59 of the Federal Rules of Civil 
Procedure, Slater v. Peyser, 91 U. S. App. D. C. 314, 200 
F. 2d 360 (1952). The granting of a new trial under 
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Rule 59 is discretionary with the trial court and is subject 
to no fixed rule except a consideration of what is just. 
Murphy v. United States District Court for the Northern 
District of California, Southern Division, et al., 145 F. 2d 
1018 (C. A. 9 1944), cert. dismissed 325 U. S. 891 (1945). 
However, a petition for a new trial to be well founded, 
must be based on a manifest misapprehension of the law or 
mistake of fact. Solar Laboratories v. Cincinnati Adver- 
tising Products Co., 34 F. Supp. 783 (S. D. Ohio 1940), ap- 
peal dismissed 116 F. 2d 497 (C. A. 6 1940). In order to 
grant the motion the court must find either an error of 
law or an error of fact on the face of the record. Pioneer 
Paper Stock Co. v. Miller Transport Co., 109 F. Supp. 502 
(N. J. 1953). Where nothing new is presented in a motion 
for new trial, the denial of the motion is within the court’s 
sound discretion. Evans v. Teche Lines, 112 F. 2d 933 
(C. A. 5 1940). 


Plaintiff’s motion is clearly an attempt to repeat and 
relitigate arguments previously made to this court either 
in written pleadings, oral argument or both in connection 
with his motions for preliminary injunction and for sum- 
mary judgment. The court granted judgment to the de- 
fendant as a matter of law. As plaintiff’s motion for a 
new trial has not presented anything new to the court, it 
should be denied in the court’s sound discretion. 


In essence plaintiff’s motion is a third attempt to secure 
from this court a ruling that he is entitled to court review 
even though he has not complied with the Passport Regn- 
lations. This court has twice rejected plaintiff’s conten- 
tions in this case and squarely rejected similar contentions 
in the cases of Briehl v. Dulles (D.C. D.C. 5042-55, C. A. 
D. C. 13317) and Kent v. Dulles (D.C. D. C. 5441-55, C. A. 
D. C. 13297). Both the Briehl and Kent cases, decided by 
Judge McGarraghy on March 28, 1956, have been appealed. 


Plaintiff cites the decisions of the Court of Appeals in 
Boudin v. Dulles (Nos. 13130 and 13031, decided June 28, 
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1956), and Dayton v. Dulles (No. 13176, decided September 
13, 1956) in support of his motion for a rehearing and his 
contention that (1) he should be granted summary judg- 
ment, or (2) the case be remanded with instructions to the 
Secretary that he make a final decision with regard to 
plaintiff’s passport application, albeit incomplete, setting 
forth findings to support his decision if he should deny 
the application. Neither of these cases supports plaintiff’s 
proposition. 

The administrative process had in fact been exhausted 
in the Boudin case, and a passport finally denied by the 
Secretary of State. The court was not presented therefore 
with a situation where no further action had been taken on 
a passport application in view of the applicant’s failure 
to comply with the affidavit requirement of the Regula- 
tions. The court ruled in effect that the issue was not 
properly before it since final action had been taken by the 
Secretary on Boudin’s application and his failure to exe- 
cute a required affidavit was not given by the Secretary 
as a reason for denying passport facilities. In the Dayton 
case there was no exhaustion question in issue inasmuch 
as Dayton had complied with the affidavit requirement 
and the administrative processes had been exhausted. 
That case was remanded to the Secretary so that he might 
make findings of fact related to the subsection of the 
Regulations on which denial of Dayton’s passport was 
founded. These findings have been made and relayed to 
Dayton, and the case is presently pending in this court. 


In both Boudin and Dayton the administrative proc- 
esses had been completed; and in Dayton there was no 
question of whether or not plaintiff had complied with 
the affidavit requirement. The subject case is therefore 
apposite to the Briehl and Kent cases already referred 
to and that of Robeson v. Dulles (C.A.D.C. No. 12983, 
decided June 7, 1956) rather than Boudin and Dayton. 
In these three cases no further action was taken by the 
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State Department on plaintiffs’ passport applications 
upon their failure to comply with the affidavit require- 
ment. In denying plaintiffs’ motions for preliminary in- 
janction and summary judgment and granting the Gov- 
ernment’s motion for summary judgment in the Briehl 
and Kent cases, Judge McGarraghy on March 28, 1956, 
ruled (1) that the Passport Regulations were valid and 
proper and (2) that the plaintiffs were not entitled to 
judicial relief in that (a) they had not exhausted their 
administrative remedies and (b) they had failed to 
qualify for a passport in that they had failed to execute 
the affidavit. 


As set forth above, the Court of Appeals was not pre- 
sented with an exhaustion argument or situation in the 
Boudin appeal. However, in the Robeson appeal argued 
the same day as Boudin, the exhaustion situation was 
squarely presented to the full bench, and in an unanimous 
opinion on June 7, 1956, three weeks prior to the handing 


down of their decision in Boudin, the Court of Appeals 
affirmed the judgment of Judge Matthews in granting 
summary judgment to the defendant and dismissing the 
complaint in that Robeson had failed to exhaust his 
administrative remedies. 


All of the cases cited in plaintiff’s motion for rehear- 
ing and in this memorandum had been decided prior to 
consideration by this court of the cross-motions for sum- 
mary judgment, and were at that time expressly brought 
to the court’s attention and considered by it. Patently, 
the entry of judgment for the defendant and the denial 
of plaintiff's motion was in all respects proper. The 
court was under no misapprehension of law nor did it 
commit an error of law. Plaintiff here seeks nothing 
more than a chance to relitigate or reargue the very 
same issues already decided by the court. He has ad- 
vanced no compelling reason which would indicate that 
the ends of justice would best be served other than to 
deny plaintiff’s present motion. 
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Conclusion 


For the foregoing reasons, it is respectfully submitted 
that plaintiff’s motion for rehearing should be denied. 


GEORGE COCHRAN DOUB 
Assistant Attorney General 


OLIVER GASCH 
United States Attorney 


HAROLD H. GREENE 
Assistant United States 
Attorney 


EDWARD H. HICKEY 

Attorney, Department of 
Justice 

ANDREW P. VANCE 

Attorney, Department of 
Justice 


Filed Nov 16 1956 Harry M. Hull, Clerk 


ORDER 


This case came on to be heard on plaintiff’s motion for 
rehearing of plaintiff’s motion for summary judgment. 
The Court has considered plaintiff’s motion papers and 
defendant’s Memorandum of Points and Authorities in 
oposition thereto and has heard oral argument of counsel. 
Whereupon, after consideration of the premises herein, 
it is by the Court, this 16th day of November, 1956, 


ORDERED AND DECREED, as follows: 


1. Plaintiff’s motion for rehearing is granted. 


2. The Order heretofore entered by this Court on Oc- 
tober 6, 1956, is vacated. 


3. Plaintiff's motion for summary judgment and de- 
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fendant’s motion for summary judgment are severally 
denied. 

4. This case is remanded to the United States Depart- 
ment of State for the following proceedings: 


(a) The Department of State shall promptly accord 
plaintiff a quasi-judicial hearing on plaintiff’s application 
for a passport, with opportunity provided to the Govern- 
ment and to plaintiff to offer evidence. 


(b) The hearing officer or officers of the Department 
of State shall thereafter promptly render a report and 
recommendation, based on the record of such hearing. 


(c) Plaintiff shall thereupon immediately be furnished 
with a copy of such report and recommendation and be 
allowed three days within which to file objections thereto 
with the Department of State. 


(d) The Secretary of State shall thereafter promptly 
render his decision either granting or denying a passport 
to plaintiff; and, if a passport is denied, factual findings 
sufficient to bring plaintiff within one of the classes de- 
scribed in section 51.135 of the Passport Regulations, 
which findings shall be related to the provisions of that 
section relied on by the Secretary. The Secretary shall 
state whether his findings are based on the evidence 
openly produced or (in whole or in material part) on 
secret information not disclosed to plaintiff; if the lat- 
ter, the Secretary should explain, with such particularity 
as in his judgment the circumstances permit, the nature 
of the reasons why such information may not be dis- 
closed. 

({e) The Secretary of State shall promptly furnish a 
copy of such decision and findings to plaintiff. 

5. Nothing in this order shall preclude the Department 


of State from taking into consideration, among other 
factors, plaintiff’s failure to subscribe, under oath or 
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affirmation, to a statement with respect to past member- 
ship in the Communist Party, as deemed necessary by 
the Department. 


6. Jurisdiction of this action is retained by the court 
pending further proceedings herein. 


7. The effectiveness of this order is stayed to and 
including November 26, 1956, pending decision on appeal 
by the Solicitor General of the United States, or until 
further order of this Court. 


/s/ HH. A. Schweinhaut 
Judge 


Filed Nov 26 1956 Harry M. Hull, Clerk 


NOTICE OF APPEAL 


Notice is hereby given this 26th day of November, 1956, 
that John Foster Dulles, Secretary of State, Defendant, 
hereby appeals to the United States Court of Appeals 
for the District of Columbia from the order of this Court 
entered on the 16th day of November, 1956, in favor of 
Donald Ogden Stewart. 


/s/ Oliver Gasch 
OLIVER GASCH, 
United States Attorney, 
Attorney for Defendant 


Send copy to: 
Harry I. Rand 
Wyatt Building 
Washington, D. C. 
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NOTICE OF APPEAL 


Notice is hereby given this 6th day of December, 1956, 
that plaintiff hereby appeals to the United States Court 
of Appeals for the District of Columbia from the order 
of this Court entered on November 16, 1956, insofar as 
that order fails to grant plaintiff the declaratory judg- 
ment and injunction prayed for in the complaint herein. 


Harry I. Rand 
Leonard B. Boudin 
Attorneys for Plaintiff 


Serve on: 
Harold H. Greene 
Assistant United States Attorney 
Attorney for Defendant 
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Statement of Questions Presented 


An American citizen, applicant for a passport, residing 
abroad, on request of the Department of State for an affi- 
davit with respect to present or past membership in the 
Communist Party, has submitted affidavits averring, «enter 
alia, that he is not and has not during the past fifteen years 
been a member of the Communist Party; and that he is not 
engaged in activities or residing abroad for the purpose of 
engaging in activities which support or will advance the 
Communist movement. The applicant has, however, refused 
to furnish an affidavit stating whether or not he was a mem- 
ber of the Communist Party prior to the fifteen-year period 
covered by his affidavits. The Secretary has refused to 
grant him a passport or to render a decision on his pass- 
port application, insisting that, because of information set 
forth in (a) government publications, news reports and 
other public sources and (b) confidential reports of another 
Government agency, he is unable to render a decision on 
the passport application absent such an affidavit. The ques- 
tions presented are, as follows: 

1. Whether the applicant, notwithstanding his resi- 
dence abroad,. has a constitutional right ‘to a passport. 

2. Whether the refusal of a passport by the Secretary 
of State deprives the applicant of liberty and property 
without due process of law. 

3. Whether the applicant is a person as to whom the sub- 
stantive provisions of the Passport Regulations require or 
permit the denial of a passport. 

4. Whether the applicant’s refusal to execute an affi- 
davit stating whether or not he was a member of the Com- 
munist Party more than fifteen years ago affords a valid 
basis for denial of a passport. 

5. Whether the criteria established by the Passport 
Regulations for passport denial violate the requirements of 
substantive due process. 








6. Whether the Passport Regulations violate procedural 


_ due process in fundamental respects. 


7. Whether the Secretary’s denial of a passport can 


' constitutionally be based on information, the content and 


sources of which are not disclosed to and subject to cross- 
examination by the applicant in a quasi-judicial hearing. 


8. Whether the substantive conditions imposed by the 


_ Passport Regulations for issuance of passports are autho- 


rized by the Congress; and, if not, whether such conditions 
may constitutionally be imposed. 


9. Whether the Passport Regulations conflict with the 


| will of Congress as expressed in the Act of June 14, 1902, 


and in the Internal Security Act of 1950; and, if so, whether 
they are valid. 


10. Whether the Passport Regulations were promul- 


gated in violation of the Administrative Procedure Act; 


and, if so, whether they are valid. 


11. Whether, on judicial review of the State Depart- 
ment proceedings, where there is no genuine issue as to any 
material fact, the applicant is entitled to a summary judg- 


| ment declaring his rights to a passport, enjoining its con- 
_ tinued non-issuance, and directing its issuance. 


12. Whether the record here so presented substantial 
questions for determination and so made a showing of 


irreparable injury to the applicant as to require the grant 
| of a preliminary injunction pendente lite; and whether 


denial of such an injunction by the District Court was an 
abuse of discretion. 


> 
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Jurisdictional Statement 


Appeal No. 13,533 is an appeal from an order of the 
District Court (per Letts, J.) entered on June 26, 1956, 








2 


denying Stewart’s! motion for a preliminary injunction. 
Appeal No. 13,622 is an appeal from an order of the District 
Court (per Schweinhaut, J.) entered on November 16, 1956, 
_ remanding the case to the Department of State for a quasi- 
_ judicial hearing and a determination by the Secretary of 
- State. Appeal No. 13,638 is an appeal from the order of the 
District Court of November 16, 1956, insofar as it fails to 
' grant a declaratory judgment and an injunction as prayed 
for in the complaint. The appeals have been consolidated 
by orders of this Court. 


Jurisdiction of the District Court was invoked under 
80.8. C. 1009; 28 U.S. C. 1331, 2201, and 2202; and D. C. 
Code, §§ 11.305 and 11.306. This Court’s jurisdiction rests 
on 28 U.S. C. 1291 and 1292. 


Statement of the Case 


This action arises from the refusal of the Secretary of 
State to grant Stewart’s application for a passport. The 
complaint (2A-20A) ? requests that the Court adjudge and 
declare that Stewart is entitled to a passport and that the 
Passport Regulations,*? purportedly pursuant to which a 
passport has been refused to him, are invalid; that the 
Court enjoin the Secretary from refusing and direct the 
- Secretary to issue a passport to Stewart; and that a pre- 
liminary injunction issue pendente lite. 

1In view of the several appeals here consolidated, the parties 
will hereinafter be designated as follows: Donald Ogden Stewart, 

in Nos. 13,533 and 13,638 and appellee in No. 13,622, as 
“Stewart”; and John Foster Dulles, appellant in No. 13,622 and 
appellee in Nos. 13,533 and 13,638, as “the Secretary of State” or 
“the Secretary”. 
2 Page references designated “A” are to the Joint Appendix. 
3 The Passport Regulations and the rules of the Board of Pass- 


port Appeals are codified in 22 CFR, 1954 Supp., §§ 51.135-51.170, 
and are set forth in the Appendix to this brief. 
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Stewart is a 62-year-old native-born American citizen, 
now resident in London, England. He is a professional 
author, playwright, and screen writer, having engaged in 
that profession for some forty years, during which time he 
has created an excellent reputation for competence in his 
profession and has derived a substantial income therefrom 
(2A, 21A).* 

From 1930 to 1950, Stewart derived his principal income 
as a writer in the employ of motion picture producers in 
the United States. Since 1950, however, he has been sub- 
jected to an economic blacklist in the United States because 
of his alleged political views and thus compelled to earn his 
living abroad (3A, 214). 


The effective pursuit of Stewart’s profession requires 
that he frequently: travel to foreign countries in connection 
with the writing and production of screenplays, plays and 
other writings, the staging of plays, and the publication of 
his written works. In order to do so, Stewart has in the 
past applied for and received passports from the Depart- 
ment of State. A passport was last issued to him m May, 
1951 (2bid., 26A). 


In June, 1952, while Stewart was residing in London, 
the American Embassy there was instructed by the State 
Department to withdraw his passport and furnish him one 
valid only for direct return to the United States. Since 
that time, he has made persistent efforts to secure passport 
facilities, but his efforts have been unsuccessfal. His last 
application, on the regular passport application form, was 


4 Among Stewart’s works are: (a) Plays—“Rebound”, “Fine 
and Dandy”, “How I Wonder”, “The Kidders”; (b) Screen Plays— 
“Life with Father”, “Cass Timberlane”, “Edward, My Son”, “Smilin’ 
Through”, “The Barretts of Wimpole Street”, “Kitty Foyle”, “Phila- 
delphia Story”; (c) Books—“A Parody Outline of History”, “Per- 
fect Behavior”, “Aunt Polly’s Story of Mankind,” “Mr. and Mrs. 
Haddock Abroad”, “Father William” (2A-3A). 
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filed with the American Embassy in London on December 
7, 1955. That application is still pending in the Depart- 
ment of State (26A, 4A ff). 


The proceedings in the Department of State. 

Stewart’s repeated applications for a passport have 
been met with requests by the State Department that he 
furnish a statement, under oath, in conformance with 
§.51L142 of the Passport Regulations. Stewart has con- 
tended that that section is unlawful and violative of the 
basic principles of our democratic society. Nevertheless, in 
response to the Department’s requests, because of the 
urgency for travel resulting from his ill health and need 
to earn a living, he has submitted three separate affidavits 
to the State Department (10A-20A).5 Those affidavits are 
as follows: 


1. In the first affidavit, sworn to on June 14, 1955 
(10A-11A), Stewart replied to four specific charges com- 
municated to him by the American Embassy in London. 


a. Stewart stated that the allegation that he was “pres- 
ent at the first meeting of the Hollywood-California branch 
or section of the Communist Party in June, 1937”’ is false. 
He said that, to the best of his recollection, he had not left 
the State of New York during June 1937. 


b. Stewart stated that he had no memory of having 
“protested the liquidation of the International Workers 
Order”; but that, had he done so, it would have been be- 


5 After the submission of his first affidavit and prior to the sub- 
mission of the later two affidavits, an informal “hearing” on Stewart’s 
application was held in the Passport Office of the Department, at 
which proceeding an officer of the Department was permitted, over 
the objection of Stewart’s counsel, to read into the “record”, infor- 
mation contained in the Department’s confidential files, and a request 
was made that Stewart submit an affidavit in accordance with 
$ 51.142 of the Regulations. Stewart, through his attorney, at that 
time declined to submit such an affidavit (4A, 28A). 


- 
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cause, as he understood it, such liquidation would have 
worked hardship on aged members of the organization for 
which it had been created as an insurance company and to 
which they had contributed their savings. 

c. Stewart admitted participation in the “Friendship 
Dinner” held in October, 1950, and stated that the dinner 
had been held in memory of his dear friend, Richard Lauter- 
bach, correspondent for Time and Life magazines, who had 
just died of poliomyelitis. As Stewart recalled it, the form 
of the memorial was a boat-load of food and medical sup- 
plies to the Far East, where Lauterbach had last been 
assigned, in a ship bearing Lauterbach’s name. 


d. As to the charge that he had “contacted friends in 
Communist literary and scientific circles in London in 
1951,” Stewart stated that, in England, he had met many 
hundreds of people in all walks of life; that, as a writer, 
he considered it his work to meet as many different kinds 
and conditions of men as possible in order that he might 
write with truth; that he had never made it his business to 
question the views, creeds, or beliefs of those he had met 
socially and professionally ; but that at no time did he have 
any political mission, request, demand, or suggestion that 
he “contact” particular persons for any political purpose 
whatever. Stewart concluded that he had “not engaged in 
political activity here or indeed in any activities that could 
conceivably hurt my country.” 

2. In the second affidavit, sworn to on January 18, 1956 
(12A-19A) : 


a. Stewart first set forth the reasons for the urgency 
of his travel abroad; that the effective pursuit of his work 
requires that he travel frequently to foreign countries in 
connection with the production of films, the staging of 
plays, and the publication of his written works; that the 
refusal of passport facilities had curtailed and would con- 
tinue seriously to curtail his income; that, in particular, the 
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lack of a passport had prevented Stewart from accepting 
employment in connection with specified screen and stage 
work in Italy, France, Germany, and Israel; and that the 
refusal of passport facilities had seriously impaired his 
health, marked by repeated attacks of bronchitis, arthritis, 
and catarrh which required that he spend winters in drier 
climates than that of England. In this connection, a copy 
of a letter from Stewart’s physician was appended (16A- 
17A). 


_b. Stewart then reaffirmed that he had “at no time, 
while residing in England, engaged in any political activity 
or in any activity whatever that could conceivably damage 
the interests of the United States.” To the contrary, while 
resident in England, he had contributed substantially to a 
better understanding of the United States and to an en- 
hancement of the good relations between the people of the 
United States and those of England. In this connection, 
Stewart made reference to his activities as speaker and 


lecturer while in England and appended letters from the 
American Embassy and an Anglo-American group com- 
mending his activities on behalf of Anglo-American rela- 
tions (17A-19A). 


_ 3. In his third affidavit, sworn to on April 4, 1956 (19A- 
20A), Stewart expressly negatived his inclusion in any of 
the categories of persons, referred to in §§ 51.135 and 51.136 
of the Passport Regulations, to whom the denial of pass- 
ports was contemplated. Thus, he stated, under oath: 


a. That he was not a member of the Communist Party 
or the Communist Political Association; nor had he re- 
cently terminated membership in those organizations; nor 
had he been a member of those organizations at any time 
during the past fifteen years. 


b. That he was not engaged in activities which, so far 
as he knew or had reason to believe, support the Com- 
munist movement. 
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c. That he was not residing or remaining abroad for the 
purpose of engaging in activities which, so far as he knew or 
had reason to believe, will advance the Communist move- 
ment. 


d. That he was not engaged in activities abroad nor 
would he engage in activities abroad which, so far as he 
knew or had reason to believe, have violated or will violate 
the laws of the United States or which have been or will be 
prejudicial to the orderly conduct of the foreign relations — 
of the United States, or which otherwise have been or will 
be prejudicial to the interests of the United States. 


Notwithstanding these affidavits, the Secretary of State 
has persisted in his refusal to grant Stewart’s passport 
application. Through his subordinates, the Secretary has 
insisted that before he would even consider the application, 
Stewart must execute and file an affidavit as to Communist 
Party membership vel non for the period prior to the 


fifteen-year period covered by the affidavits already 
submitted.® 


The proceedings im the District Court. 
The complaint (2A-20A) was filed in the District Court 
on May 1, 1956. 


6 Thus, the Department of State advised Stewart (5A, 36A): 
“In view of the provisions of Sec. 51.142 of the Passport 
Regulations, the Department is not in a position to give further 
consideration to your passport application until you submit an 
affidavit indicating whether you are now or ever have been a 
member of the Communist Party. * * *” 


And, in response to an inquiry as to whether Stewart correctly under- 
stood that no appeal would be entertained within the Department of 
State, the Department advised (5A, 36A): 

“The next procedural step is for * * * [Stewart] to come 
forward and complete his application by submitting the re- 
quested affidavit and otherwise to cooperate with the Depart- 
ment in its effort to determine the facts in this case.” 








8 


(1) The motion for prelimimary imjunction 

On May 8, 1956, Stewart filed a motion for a preliminary 
injunction (20A-21A). In a supporting affidavit (21A- 
244), Stewart verified the allegations of the complaint; 
specified the respects in which the denial of a passport had 
curtailed his income and impaired his ability to earn a 
living; affirmed that, because of the passport denial, he 
was unable to accept employment then being offered to him 
in France and Italy and unable to remove to warmer cli- 
mates during the winter months, as his physician had urged, 
to prevent a further impairment of his already poor health; 
reaffirmed that he was not, nor for fifteen years had be been, 
a member of the Communist Party and was not engaged in 
such activities as were specified in the Passport Regula- 
tions; and concluded that, as a direct result of the Secre- 
tary’s denial of a passport and until a passport issued, he 
had suffered and would continue to suffer substantial and. 
irreparable damage. 

In opposition to Stewart’s motion for a preliminary in- 
junction, the Secretary filed an affidavit of Frances G. 
Knight, Director of the Passport Office (26A-33A), relating 
the history of the passport proceeding in the Department 
of State; specifying the nature of the alleged ‘‘connections 
with Communist activities’’ which had been called to Stew- 
art’s attention; stating that she deemed ‘‘it necessary to 
require * * * [Stewart] to execute, as part of his applica- 
tion, a statement under oath or affirmation with respect to 
his present and past membership in the Communist Party 
because of information set forth in (a) government publi- 
cations, news reports and other public sources; and (b) 
confidential reports from another agency of the Government 
from which information it appears that * * * [Stewart] has 
manifested a consistent and prolonged adherence to the 
Communist Party line on a variety of issues through shifts 
and changes of that line’’; and setting forth the nature of 
that information. 
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Stewart filed a supplemental affidavit with the District 
Court (40A-43A) in response to an additional affidavit of 
Miss Knight which had previously been filed (38A-39A). 


Argument of counsel having been heard, the Court (per 
Letts, J.), on June 26, 1956, entered findings of fact and 
conclusions of law and an order denying the motion for a 
preliminary injunction (444-46A). Though the Court ex- 
plicitly referred to Stewart’s affidavit denying membership 
in the Communist Party during the past fifteen years, it 
found, inter alia, that he had ‘‘not submitted the affidavit 
required by the Passport Regulations’’ (45A) and con- 
cluded that he had ‘‘not exhausted his administrative reme- 
dies’? and was ‘‘not suffering irreparable injury’’ (454, 
464A). 


A notice of appeal from the order denying the pre- 
liminary injunction was filed on June 27, 1956 (47A). 


(2) The cross-motion for summary judgment 

After hearing on cross-motions for summary judgment 
filed by Stewart and the Secretary of State, the Court (per 
Schweinhaut, J.), on October 6, 1956, entered an order 
granting the Secretary’s and denying Stewart’s motion for 
summary judgment (47A). Stewart thereupon filed a 
motion for rehearing, and, after argument of counsel, an 
order was entered, on November 16, 1956, granting the 
motion for rehearing; vacating the prior order of Octo- 
ber 6, 1956; denying the cross-motions for summary judg- 
ment; and remanding the case to the Department of State 
with directions that Stewart there promptly be accorded a 
quasi-judicial hearing on his passport application and that 
the Secretary, after report and recommendation by the 
Department’s hearing officers, promptly render a decision 
on the application, supported by sufficient findings (61A- 
63A). 


Both the Secretary and Stewart have filed notices of 
appeal from this order of November 16, 1956 (63A, 64A). 
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Statutes, Executive Order and Regulations 


The statute involved is the Act of July 3, 1926, c. 772, 
$1, 44 Stat. 887, 22 U.S. C. 211a: 


‘The Secretary of State may grant and issue pass- 
ports, and cause passports to be granted, issued, and 
verified in foreign countries by diplomatic represent- 
atives of the United States, and by such consul gen- 
erals, consuls, or vice consuls when in charge, as the 
Secretary of State may designate, and by the chief 
or other executive officer of the insular possessions 
of the United States, under such rules as the Presi- 
dent shall designate and prescribe for and on behalf 
of the United States, and no other person shall grant, 
issue, or verify such passports.’’ 


- Section 215 of the Immigration and Nationality Act of 
1952, 8 U. S. C. 1185, is as follows in pertinent part: 


‘Travel control of citizens and aliens during war or 


national emergency-Restrictions and prohibitions on 
aliens. 


(a) When the United States is at war or during 
the existence of any national emergency proclaimed 
by the President, * * * and the President shall find 
that the interests of the United States require that 
restrictions and prohibitions in addition to those pro- 
vided otherwise than by this section be imposed upon 
the departure of persons from and their entry into 
the United States, and shall make public procla- 
mation thereof, it shall, until otherwise ordered by 
the President or the Congress, be unlawful— 


(1) [There follow restrictions enumerated (1) 
through (7) not here pertinent.] 


(b) After such proclamation as is provided for 
in subsection (a) of this section has been made and 
published and while such proclamation is in force, it 
shall, except as otherwise provided by the President, 
and subject to such limitations and exceptions as the 
President may authorize and prescribe, be unlawful 
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for any citizen of the United States to depart from 
or enter, or attempt to depart from or enter, the 
United States unless he bears a valid passport.”’ 


Executive Order No. 7856, Mar. 31, 1938, 3 F. BR. 681, 
provides in pertinent part, 22 CFR §$§ 51.75, 51.77: 


‘‘Section 51.75. Refusal to issue passport. 


The Secretary of State is authorized in his dis- 
cretion to refuse to issue a passport, to restrict the 
passport for use only in certain countries, to restrict 
it against use in certain countries, to withdraw or 
cancel a passport already issued, and to withdraw a 
passport for the purpose of restricting its validity 
or use in certain countries. 


Section 51.77. Secretary of State authorized to make 
passport regulations. 

The Secretary of State is authorized to make regu- 
lations on the subject of issuing, renewing, extend- 
ing, amending, restricting, or withdrawing passports 


additional to the rules in this part and not incon- 
sistent therewi 


The Passport Regulations, which appear in 22 CFR 
§§ 51.135-143 and §§ 51.151-51.170, are in pertinent part set 
forth in the Appendix at the conclusion of this brief. 


Statement of Points 


1. The District Court erred in failing to grant Stewart 
the declaratory judgment and permanent injunction prayed 
for in the complaint. 


2. The District Court erred in denying Stewart’s mo- 
tion for a preliminary injunction and in failing to grant 
him such an injunction pendente lite. 
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Summary of Argument 


1. A citizen of the United States has a constitutional 
right to travel in foreign countries, and denial of a pass- 
port to him by the Secretary of State is subject to a measure 
of judicial review including the question whether the Secre- 
tary’s action was arbitrary or capricious or contrary to law. 
These rights to travel and to judicial review are applicable 
to citizens resident abroad as well as to those resident in 
the United States. 


| 2. The refusal of the Secretary here to issue a passport 
to Stewart deprives him of liberty and property without 
due process of law. 


a. Stewart is not such a person as to whom the Pass- 
port Regulations require or permit the denial of passports. 
He has stated, under oath, that he is not a member of the 
Communist Party and has not been a member at any time 
during the past fifteen years; that he is not engaged in 


activities which support the Communist movement; that he 
is not residing or remaining abroad for the purpose of 
engaging in activities which will advance the Communist 
movement; and that he is not engaged nor will he engage 
in activities abroad which have violated or will violate the 
laws of the United States or which have been or will be 
prejudicial to the orderly conduct of the foreign relations 
of the United States or to the interests of the United States. 
Thus Stewart has expressly negated his inclusion within 
any of the categories of persons to whom passports may be 
denied under §§ 51.135 and 51.136 of the Regulations. There 
is no evidence in the record to the contrary. Nor does the 
“information” referred to by the Secretary, allegedly de- 
rived from “public sources” and “confidential reports from 
another agency of the Government,” afford basis for a 
charge or finding of present or recent membership or activ- 
ity. Consequently, the Secretary’s denial of a passport to 
Stewart cannot be justified under the provisions of the 
Passport Regulations. 





» 


13 


b.: Stewart’s refusal to execute an affidavit stating 
whether or not he was a Communist Party member more 
than fifteen years ago affords no valid basis for passport 
denial. The Secretary’s insistence that such an affidavit is 
required by § 51.142 of-the Passport Regulations before 
Stewart’s passport application may even be considered is 
without merit. Stewart’s affidavit—covering fifteen years 
of non-membership—in fact satisfies the requirements of 
§ 51.142. .And, since such information would bear no rele- 
vance to present or recent membership, the Secretary’s 
insistence upon information prior to the fifteen-year period 
is nothing more than an unlawful “fishing expedition,” 
which has frequently met with judicial condemnation. 
Moreover, to the extent the inquiry as to past membership 
is designed to support a passport denial for past conduct, it 
constitutes an attempt unconstitutionally to impose an ex 
post facto punishment. And to the extent that it is de- 
signed to support a denial because of past associations and 
expressions of belief, it violates the guarantees of the First 
Amendment. Finally, the affidavit requirement is in the 
nature of a test oath, which has repeatedly been held an 
invalid condition to the exercise of constitutional rights. 


ce. The criteria for passport denial established by the © 
Passport Regulations are so vague and ambiguous as to 
violate substantive due process. 


4. There is no reasonable relationship between the cri- 
teria for passport denial established by the Passport Regu- 
lations, as here applied, and the end for which the Regula- 
tions were ostensibly promulgated. The purpose of the 
Regulations is to assure that persons who “support the 
world Communist movement” may not, through use of 
United States passports, further the purposes of that move- 
ment. Curtailment of a citizen’s liberty to travel, if, in any 
event, lawful, must be based on evidence that the purposes 
of his travel abroad are such as will further the purposes 
of that movement. The denial of a passport to Stewart, 
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however, is not based on any suggestion that he intends to 
travel for any such nefarious purposes, but solely on the 
Secretary’s disapproval of his past imputed political asso- 
ciations and his character. Consequently, as here applied, 
the Regulations violate substantive due process. 


e. The Passport Regulations violate procedural due 
process in fundamental respects. The perversion of the 
“order of proof” and “burden of proof” which § 51.142 of 
the Regulations engenders is implicit also in §51.137—the 
“tentative refusal” procedure—which is likewise designed 
to shift the onus of the defects in the Regulations from the 
Department of State to the applicant. Moreover, the De- 
partment’s statement of the reasons for its “tentative re- 
fusal” can be withheld for “security considerations,” so that 
neither the passport applicant nor the courts can ascertain 
those reasons. Furthermore, there is no right of confronta- 
tion by or cross-examination of the witnesses, if any, from 
whom the Department derives its information on which the 
passport denial is based. The Department and the Secre- 
tary admittedly rely on secret, undisclosed information, the 
eontents and sources of which are divulged neither to the 
applicant nor to the courts, and, indeed, in many cases, not 
even to the Secretary himself. The invalidity of adminis- 
trative action predicated upon such undisclosed information 
is well established. 


_ 3. The Secretary’s refusal to issue a passport to 
Stewart violates his rights under the First Amendment. 
For, the passport denial is purportedly based on informa- 
tion that Stewart has in the past engaged in “activities 
which support the Communist movement’’ notwithstanding 
the fact that his right to have engaged in such activities is 
guaranteed by the First Amendment. Furthermore, the 
threat of passport denial on such grounds constitutes a 
prior restraint on exercise of the freedoms of conscience, 
speech, and association guaranteed by the First Amend- 
ment. The alleged activities and associations of Stewart 
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which have inspired the passport denial here are all lawful 
and protected against Government restraint by the First 
Amendment. 


4. The Passport Regulations are not authorized by 
statute, conflict with the will of Congress, and were in- 
validly promulgated. 


a. The governing statute, 22 U. S. C. 21la, authorizes 
only regulations confined to prescribing proof of citizenship 
and administrative details and does not empower the Sec- 
retary, as he has done here, to issue substantive regula- 
tions prohibiting the grant of passports on political 
grounds. If the statute were interpreted to confer such 
power on the Secretary, it would constitute an invalid dele- 
gation of legislative power, since the Congress has failed to 
prescribe adequate standards for the Secretary’s exercise 
of such a substantive power. Nor are the Passport Regu- 
lations authorized by § 215 of the Immigration and Nation- 
ality Act of 1952 (8 U. S. C. 1185). 


b. The Passport Regulations conflict with the mandate 
of Congress. The only condition—other than that of citi- 
zenship or allegiance—which Congress has imposed on the 
grant of passports is that embodied in $6 of the Internal 
Security Act of 1950. The Passport Regulations, however, 
plainly exceed this Congressional limitation and disregard 
the limited and carefully defined conditions for passport 
denial there established by Congress. 


ce. The Passport Regulations were promulgated in vio- 
lation of the Administrative Procedure Act. 


5. The District Court’s order of June 26, 1956 denying 
Stewart’s motion for a preliminary injunction, was an 
abuse of discretion. It is indisputable that this action pre- 
sents substantial and grave questions. Stewart has made 
a strong showing that, unless preliminary injunctive relief 
is granted, he will continue to suffer serious and irreparable 
injury. On the other hand, there is no showing—and the 
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District Court did not find—that any injury whatever 
would result to the Secretary or to the public interest 
should such interlocutory injunctive relief be granted. Con- 
sequently, the preliminary injunction requested should 
issue. 

6. The District Court’s order of November 16, 1956, is 
in error insofar as it fails to grant Stewart the declaratory 
judgment and injunction prayed for in the complaint. 
Should it be held, however, that such final relief at this 
stage of the action is inappropriate, the order, insofar as 
it remands the case to the Department of State, is proper 
and should be affirmed. For, the remand and the adminis- 
trative procedures prescribed by the order are modelled on 
and embody the rulings of this Court in the Nathan, Boudin, 
and Dayton cases. Such procedures conform with due 
process requirements and can in no sense adversely affect 
the public interest. 


ARGUMENT 
Introductory 


This action arises from the refusal of the Secretary of 
State to grant Stewart’s application for a passport or, in- 
deed, even to rule whether or not Stewart is entitled to a 
passport under the Passport Regulations. Three appeals 
are before the Court: (1) Stewart’s appeal from the Dis- 
trict Court’s order of June 26, 1956, denying him injunctive 
relief pendente lite; (2) the Secretary’s appeal from the 
District Court’s order of November 16, 1956, denying the 
cross-motions for summary judgment and remanding the 
case to the Department of State for further administrative 
proceedings and a prompt decision; and (3) Stewart’s ap- 
peal from the order of November 16, 1956, insofar as it fails 
to grant him the final declaratory judgment and injunction 
he seeks in this action. 


- 
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Stewart’s position on these appeals is substantially as 
follows: 


(1) The Secretary’s refusal to grant him a passport 
deprives him of his liberty and property without due proe- 
ess of law; impairs rights guaranteed to him by the First 
Amendment; is otherwise violative of the Constitution; is 
unauthorized by statute; and conflicts with the mandate of 
Congress. On the record here, he is clearly entitled to a 
passport. And, since, in this case, there is no genuine issue 
as to any material fact, a summary judgment should be 
entered declaring his rights, enjoining further interference 
with them by the Secretary, and directing forthwith issu- 
ance of a passport. 


(2) Short of such final relief, he was and is clearly 
entitled under established principles governing the grant 
of interlocutory injunctive relief to an injunction enjoining 
the Secretary pendente lite from refusing to issue a pass- 
port and directing that he do so pending determination of 
this suit. 

(3) Should this Court hold that final relief is inappro- 
priate at this stage of the proceeding, Stewart is entitled 
not only to the preliminary injunction requested, but also 
to the hearing and determination directed by the District 
Court’s order of November 16, 1956. Insofar as it requires 
such further administrative proceedings, that order is quite 
proper. 

Although we assert and shall here argue the propriety 
of interlocutory relief—both (1) the preliminary injunction 
requested and erroneously denied by the District Court, 
and (2) the remand to the Department of State decreed 
by the District Court—it is our firm belief that full justice 
ean be done only by the summary grant of the final judg- 
ment and injunction sought in the complaint. For several 
years now, the Courts of this District have been concerned 
with a plethora of litigation arising from passport denials, 
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denials purportedly effected pursuant to the Passport 
Regulations. During the last year and a half, this Court 
has rendered five decisions repeatedly expressing disap- 
proval of the Department’s practices under those Regula- 
tions. Dulles v. Nathan, 96 App. D. C. 190, 225 F. 2nd 29; 
Shachtman v. Dulles, 96 App. D. C. 287, 225 F. 2d 938; 
Boudin v. Dulles, — App. D. C. —, 235 F. 2d 532; Kraus v. 
Dulles — App. D. C. —, 235 F. 2d 840; Dayton v. Dulles, 
— App. D. C. —, 237 F. 2d 43. Unfortunately, however, as is 
readily apparent in this case, those decisions have inspired 
no changes whatever in the Regulations or in the Depart- 
ment’s practices. This, despite continued assurances by 
the Department that it is engaged in a reappraisal of the 
Regulations and would welcome judicial guidance. 


‘It is time, we respectfully submit, that a clear-cut and 
definitive decision issue from this Court. And that a pass- 
port applicant, such as Stewart here, may secure an adjudi- 
eation of his constitutional rights without being subjected 
to repeated, expensive, and exhausting proceedings in the 
Department of State and in the courts. We think Stewart’s 
request for a final adjudication—now and without further 
litigation—is in every sense justifiable and should be 
satisfied. 


POINT I 


- Stewart has a constitutional right to travel abroad. 
The Secretary of State’s refusal to afford him a pass- 
port, necessary to the exercise of that right, is subject 
to judicial review. 


It is now clear that citizens have a constitutional right to 
travel in foreign countries and ‘‘that the denial of a pass- 
port by the Secretary of State is subject to a measure of 
judicial review, including the question whether the action 
of the Secretary was arbitrary or capricious or contrary to 
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law.’’ Kraus v. Dulles, supra, 235 F. 2d 840, 841; Shacht- 
man Vv. Dulles; Boudin v. Dulles; Dayton v. Dulles; see, also, 
Dulles v. Nathan, all supra. 


Government counsel, however, have endeavored to re- 
move this case from the ambit of the established rule. They 
contend that, since Stewart is now residing abroad, he does 
not need a passport to leave the United States. Thus, they 
argue, his inability to travel in foreign countries is not a 
consequence of any inhibition of a Federal statute; he con- 
sequently has no constitutional right to the issuance of a 
passport; and its denial is not subject to judicial review. 


The impact of this Court’s recent decisions cannot be 
so glibly avoided. What Government counsel ignore is the 
fundamental fact, which this Court has recognized, that it is 
not only unlawful for a citizen to travel to Europe, but 
‘‘impossible to enter European countries without a pass- 
port’? (Shachtman v. Dulles, supra, 225 F. 2d at 941, em- 
phasis supplied) ; that consequently, the constitutional right 
to travel abroad cannot today be exercised without a pass- 
port; and, therefore, that denial of a passport to a citizen 
resident abroad, even as denial to a citizen resident in the 
United States, constitutes a curtailment of his liberty to 
travel. 


It is noteworthy—and should serve as sufficient answer 
to the Government’s argument—that, in the first case in 
which judicial review was accorded a passport denial on 
political grounds, Bauer v. Acheson, 106 F. Supp. 445 
(D. D. C.), the plaintiff, even as Stewart here, was residing 
in Europe when the passport was denied. The statutory 
court which decided that case ascribed no significance what- 
ever to the circumstance of the plaintiff’s non-residence. It 
declared ‘‘freedom to travel outside the United States * * * 
an attribute of personal liberty’’ for the non-resident citi- 
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zen there, and thus a right which could not constitutionally 
be curtailed without due process.” 


POINT II 


The Secretary’s refusal to issue a passport to Stew- 
art deprives him of liberty and property without due 
process of law. 


A. Stewart is not a person as to whom the substantive 

| provisions of the Passport Regulations require a pass- 

port deni 

We believe—as we shall hereafter argue (infra, Points 
It B, C; Il; IV)—that the Passport Regulations violate 
constitutional requirements and inhibitions and are con- 
trary to statute. But, even if we were to assume their valid- 
ity arguendo, it is clear on this record that Stewart is not 
one within any of the categories of persons as to whom the 
Regulations require or permit denial of passports. 


We consider the substantive criteria established by the 
Regulations, sertatim: 


(1) Section 51.135(a) prohibits the issuance of pass- 
ports to persons ‘‘who are members of the Communist 
Party or who have recently terminated such membership 
under such circumstances as to warrant the conclusion °* * * 
that they continue to act in furtherance cf the interests and 
under the discipline of the Communist Party.’’ But, Stew- 


7 It is common knowledge that passports are regularly issued not 
only to citizens resident in the United States, but through consular 
officials abroad to non-resident citizens in foreign lands (see 22 
U.S. C. 211la). Passports have been issued by the Secretary to 
citizens resident in Amsterdam, Rome, and London, during the pen- 
dency of litigation instituted by such non-resident citizens in the 
District Court. McIntire v. Dulles, C. A. Nos. 3864-55, 3865-55; 
Weisman v. Dulles, C. A. No. 1627-54; Foreman (Carl) v. Dulles, 
C. A. No. 4147-55. 


$$. yLt, 
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art has stated, under oath, that he is ‘‘not a member of the 
Communist Party or the Communist Political Association’’ ; 
that he has not ‘‘recently terminated membership in the 
said organizations’’; and that he has not ‘‘been a member 
of the said organizations at any time during the past fif- 
teen years’’ (19A). 


There is no evidence to the contrary. Indeed, not even 
the information from ‘‘public sources’”’ and ‘‘confidential 
reports from another agency of the Government’’, to which 
the Knight affidavit refers (29A-33A), affords basis for a 
charge of present membership or membership ‘‘recently 
terminated’’. What the Secretary of State has here insisted 
on is @ sworn statement by Stewart as to membership vel 
non during the period prior to April 5, 1941—more than 
fifteen years ago. But the Passport Regulations speak of 
present and recent membership, not membership in the 
remote past. Membership more than fifteen years ago 
would therefore be quite irrelevant. 


(2) Section 51.135 (b) relates to persons “who engage 
in activities which support the Communist movement under 
such circumstances as to warrant the conclusion * * * that 
they have engaged in such activities as a result of direction, 
domination, or control exercised over them by the Com- 
munist movement.” Here, again, Stewart’s affidavit re- 
moves him from the ambit of the Regulations (19A). He 
avers that he is “not engaged in activities which, so far as 
* * © [The knows or has] reason to believe, support the Com- 
munist movement’’ (zbid.). 


Once again, there is no evidence whatever to the con- 
trary. And the information from “public” and secret 
sources, to which the Knight affidavit refers (29A-33A)— 
even if one were to overlook the mishmash of report, insinu- 
ation, and innuendo with which it abounds—charges no 
activity by Stewart more recent than 1951, five years ago. 
Certainly, such activity is not the present activity of which 
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the Regulations speak. Nor is there any suggestion, let 
alone proof, that there was any activity engaged in “as a 
result of direction, domination, or control exercised over 
* * * [Stewart] by the Communist movement.” ® 


The Knight affidavit states that “it appears” from the 
information referred to therein “that * * * [Stewart] has 
manifested a consistent and prolonged adherence to the 
Communist Party line on a variety of issues through shifts 
and changes of that line” (29A-30A). By thus parrotting 
the language of § 51.141 (b), an effort is obviously made to 
put Stewart within § 51.135 (b) of the Regulations. But 
one searches the record, including the Knight affidavit, in 
vain to find any indication of a “Communist Party line” or 
“shifts and changes of that line,” let alone of “a consistent 
and prolonged adherence’’ by Stewart ‘‘to such a line.”’ 


(3) Sectton 51.135 (c) precludes passport issuance to 
persons “as to whom there is reason to believe, on the bal- 
ance of all the evidence, that they are going abroad to 
engage in activities which will advance the Communist 
movement for the purpose, knowingly and willfully of ad- 
vancing that movement.” Here, Stewart states, under oath, 
that he is “not residing or remaining abroad for the pur- 
pose of engaging in activities which, so far as * * * [he 


*Thus to construe it would establish beyond question that the 
Regulations impose an ex post facto punishment (ixfra, p. 26), 
@ purpose vigorously denied by the Secretary Appellee’s Brief in 
Briehl v. Dulles, No. 13,317, this Court, p. 35. 


'® Consider, for example, the activities charged most recent in 
date: signing a protest against liquidation of the International 
Workers Order (1951); sending a message to a meeting of the 
National Council of Arts, Sciences, and Professions that he would 
honor the Hollywood Ten for the rest of his life (April, 1951) ; 
participating in a dinner sponsored by the China Welfare Appeal 
(October, 1950) ; speaking at a dinner held by the Joint Anti-Fascist 
Refugee Committee (March, 1950) ; sponsoring activities of Scien- 
tific and Cultural Conference on World Peace (1949) ; participating 
in ‘World Congress of Intellectuals in Defense of Peace, Wroclaw 
(Breslau), Poland (1948) (28A, 30A-33A, passim). 
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knows or has] reason to believe, will advance the Commu- 
nist movement” (19A). ; 


Again, there is no evidence to the contrary. Nor does 
any of the information referred to in the Knight affidavit 
justify a contrary conclusion. Stewart’s alleged associa- 
tions, while in England, with persons characterized as “a 
known member” of the Communist Party there and “an 
active supporter of the Communist theater” (28A, 32A- 
33A), even if they have occurred, are hardly reason to 
believe that he is engaging in ‘‘activities which will advance 
the Communist movement for the purpose, knowingly and 
willfully of advancing that movement.” Particularly is this 
so in the light of his averment that 

“at no time did I have any political mission, any re- 
quest, demand or suggestion on the. part of anyone 
that I ‘contact’ particular persons for any political 
purpose whatever. I have not engaged in political 
activity here * * *” (11A). 


(4) Finally, Stewart’s affidavit negates the provisions 
of § 51.136. He states (20A): 


“T am not engaged in activities abroad nor will I 
engage in activities abroad which, so far as I know 
or have reason to believe, have violated or will vio- 
late the laws of the United States or which have been 
or will be prejudicial to the orderly conduct of the 
foreign relations of the United States; or which 
otherwise have been or will be prejudicial to the 
interests of the United States.” 


There is neither evidence nor information to the contrary. 


In short, even if we assume the validity of the substan- 
tive regulations and accept, as accurate, the information 
relied on by the Department of State (but as to which no 
competent evidence has been offered), the record here 
establishes that Stewart is not a person within any of those 
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substantive provisions. The Secretary’s refusal of a pass- 
port cannot, therefore, be justified under the standards he 
has himself imposed. Nor has he made the findings requi- 
site to a passport denial under those standards. Boudin v. 
Dulles; Dayton v. Dulles, swpra. 


B. Stewart’s refusal to execute an affidavit stating whether 
he was a Communist Party member more than fifteen 
years ago is not a valid basis for passport denial. 

The Secretary, compelled to grant a passport under the 
substantive standards of §§ 51.135 and 51.136, seeks to 
avoid the thrust of those standards. Refusing to be gov- 
erned by these criteria which his own regulations establish, 
he insists that he will not even consider Stewart’s passport 
application unless and until Stewart furnishes an affidavit 
stating whether or not he was a member of the Communist 

Party more than fifteen years ago. Such an affidavit, he 

says, is required by § 51.142 of the Regulations, and, in its 

absence, Stewart’s passport application is not complete and 
will not be acted on. 


At the outset, it seems plain that Stewart has in fact 
complied with § 51.142. That section provides that a pass- 
port applicant “may be required, as a part of his applica- 
tion, to subscribe, under oath or affirmation, to a statement 
with respect to present or past membership in the Com- 
munist Party.” For reasons hereafter stated (infra, pp. 
44.58), we believe this oath provision invalid. But it is 
defensible, if at all, only as a necessary and rational im- 
plementation of the substantive provisions embodied in 
$§ 51.135 and 51.136 of the Regulations. Thus, it might be 
argued—erroneously, we believe—that, since the Secretary 
has the right to deny a passport to a member of the Com- 
munist Party, to one who has recently terminated such 
membership, or to one who is presently engaged in activi- 
ties which “support” or “advance the Communist move- 
ment’’, the Secretary may require an applicant to state 
whether he is or, within the recent past, has been a Com- 
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munist Party member. Such an argument assumes a rea- 
sonable relationship between the required statement and 
the subject of the permissible inquiry. 


Here, however, Stewart, under oath, has stated that he 
is not a member of the Communist Party and has not been 
a member for fifteen years (19A). This must certainly 
satisfy the requirement for a “statement with respect to 
present or past membership in the Communist Party,” to 
the extent that such a statement bears any reasonable con- 
nection to present or recent membership or activity, the 
touchstone prescribed by the Secretary for passport denial. 


Glib formulations in brief and: argument may deceive. 
But the plain fact is that this insistence by the Secretary 
that he cannot decide whether or not Stewart is entitled to 
a passport unless Stewart first discloses his political his- 
tory in the distant past is obviously nothing more than 
“what Mr. Justice Holmes characterized as ‘a fishing ex- 
pedition * * * for the chance that something discreditable 
might turn up’ (Ellis v. Interstate Commerce Commission, 
237 U. S. 484, 445)—an undertaking which uniformly has 
met with judicial condemnation.’’ Jones v. Securities and 
Exchange Commission, 298 U.S. 1, 26, and cases cited there. 


As a practical matter, what earthly relevance can the 
inquiry as to membership prior to April 5, 1941, have to the 
only issue—present or recent membership or activity— 
which the Secretary under his own Regulations, has for 
decision? Assume arguendo that Stewart was a member 
of the Communist Party prior to April 5, 1941. That addi- 
tional fact, it is obvious, would still not warrant a finding, 
on the present record, that he is a person within the pro- 
visions of §§ 51.135 and 51.136 of the Regulations, and thus 
one to whom a passport may be denied (assuming the valid- 
ity of the Regulations).’° 


10 The question is frequently put: why should a passport ap- 
plicant, having furnished an affidavit of non-membership in the 
present or recent past, refuse to execute an affidavit with respect to 








26 


Beyond these practical considerations are the more 
fundamental objections to § 51.142. This “official inquisi- 
tion” which the Secretary would impose as a condition to 
the grant of a passport is not for a “legitimate” end. Jones 
v. Securities and Exchange Commission, swpra, at 25-26. 
For, to the extent that inquiry as to past membership is 





the' more remote past? While we are still dealing with considera- 
tions of practicality and before we turn to the fundamental objec- 
tions to such a governmental inquisition, let us suggest several con- 
siderations which may impel reluctance to submit an affidavit for a 
lifetime: (1) A man who, more than fifteen years ago, may have 
engaged in political activities now regarded with disapproval by 
the community may not wish to subject himself to the public obloquy 
which may attend revelation of such earlier behavior, lawful though 
it may have been. (2) A man who may never have been a member 
of the Communist Party may nevertheless regard various associa- 
tions and activities in organizations now deemed radical such that 
he might subject himself to risk of perjury prosecution should he 
deny membership in the Communist Party. This is particularly true 
in light of the many recent jury verdicts and judicial decisions in 
which findings of membership have been based upon circumstantial 
evidence and “opinion” testimony. See, e¢.g., Gold v. United States, 
Sup. Ct., O.T. 1956, No. 137; Jencks v. United States, id., No. 23; 
United States v. Remington, 191 F. 2d 246, cert. den. 343 U. S. 
907. And compare the unhappy Lattimore litigation. United States 
v. Lattimore, 94 App. D. C. 268, 215 F. 2d 847. (3) An admission 
of Communist Party membership fifteen or twenty years ago may 
tend to be self-incriminating in light of the various criminal prosecu- 
tions which have been instituted in recent years. Indeed, the Secre- 
tary of State, in his memorandum in opposition to the petition for 
certiorari in Robeson v. Dulles, O.T. 1956, No. 377 (p. 15, note 11), 
implies that the express assertion of a claim of privilege against self- 
incrimination under the Fifth Amendment might justify a passport 
applicant’s refusal to furnish an affidavit. (4) An admission of past 
Communist Party membership almost inevitably invites inquiry by 
the Department of State, other executive agencies, and Congres- 
sional Committees as to the names of fellow-members; and one may 
not ‘unreasonably have an abhorrence to bearing witness against 
others. (5) A man may be prepared to tolerate reasonable govern- 
mental inquiry, limited to present and recent political activity, but 
believe that beyond that he is entitled to be let alone. 


he 


@ 
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designed to support a passport denial for past conduct, it 
constitutes an attempt to impose an ex post facto punish- 
ment prohibited by the Constitution. See Cummings v. 
Missouri, 4 Wall. 277, especially at 320-322; Ex parte Gar- 
land, 4 Wall, 333. To the extent that the requirement for 
an affidavit as to membership is intended to support a 
denial because of past associations and expressions of 
belief, lawfal in themselves, it constitutes an invasion of 
rights guaranteed by the First Amendment. Bauer v. 
Acheson, supra, at 451-452; ef. American Commumicaitons 
Ass’n v. Douds, 339 U. S. 382, 391, 399; Bridges v. Wixon, 
326 U. S. 135; Rumely v. United States, 90 App. D. C. 382, 
197 F. 2d 166, aff’d. 345 U. S. 41. 


The affidavit requirement in $ 51.142, in essence, makes 
not only the exercise of a citizen’s right to travel but, in- 
deed, even his right to request a passport, dependent on his 
subscription to a test oath. But, in Cummings v. Missouri 
and Ex parte Garland, supra, the Supreme Court declared 
test oaths involving the denial of criminal, even treason- 
able, conduct invalid as conditions to the exercise of voca- 
tions. And, in Pierce v. Carskadon, 83 U. S. 234, a test 
oath was expressly invalidated as a condition to judicial 
relief. 


True, the Supreme Court has upheld oaths confined to 
areas of public office or employment (¢.g., Garner v. Board 
of Public Works, 341 U. S. 716, and Gerende v. Board of 
Supervisors, 341 U. S. 56) and to the invocation of the com- 
plex functions of the National Labor Relations Board 
(American Commumications Association v. Douds, 339 U.S. 
382). The relief sought by Stewart, however, is in none of 
those fields. He is not seeking government employment, 
and the only function which he requires the Secretary to 
exercise, the issuance of a passport, is an administrative 
function performed half a million times a year. The so- 
called security considerations affecting government em- 
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ployment are not relevant to passport applications. Edger- 
ton, C.J., concurring in Shachtman v. Dulles, supra, 225 F. 
2d at 944. And there is a vast difference between (1) the 
“facilities for a better life” which Congress may decide to 
grant or to refrain from granting at all," and as to whose 
grant conditions may, under some circumstances, be at- 
tached, and (2) an inherent right to travel, which the Sec- 
retary here seeks to abridge by the oath condition. 


Moreover, to base a passport denial upon refusal of 
the applicant to give an affidavit rather than upon evidence 
confronting him is to attempt to shift the burden of proof 
from the Government to the citizen, in connection with 
the exercise and attempted curtailment of a constitutional 
right. Thus, in Cummings v. Missouri, supra, 4 Wall. at 
330-332, the Court emphasized that the oath ‘‘is not only 
a mode of inflicting punishment, but a mode in violation 
of all the constitutional guaranties, secured by the Revolu- 
tion, of the rights and liberties of the people’’; in Alexander 
Hamilton’s words, which the Court there adopted, 


‘‘a subversion of one great principle of social 
security, to wit: that every man shall be presumed 
innocent until he is proved guilty. This was to 
invert the order of things; and, instead of obliging 
the state to prove the guilt, in order to inflict the 
penalty, it was to oblige the citizen to establish his 
own innocence to avoid the penalty * * *. Nothing 
can be more repugnant to the true genius of the 
common law than such an inquisition * * * into the 
consciences of men * * *, (The oath) substitutes 
for the established and legal mode of investigating 
crimes and inflicting forfeitures, one that is unknown 
to the Constitution and repugnant to the genius of 
our law ee = 98 


In Goodyear Synthetic Rubber Corp. v. Department of 
Industrial Relations, — Ohio —, 122 N. E. 2d 503, which in- 
volved the applicability of an exception to a statutory re- 


11 Frankfurter, J., in American Communications Association Vv. 
Douds, supra, at 417. 
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quirement that stairs be supplied in factory buildings, a 
hearing was held at which the Director of Industrial Rela- 
tions sought to require the factory owner to proceed with 
proof that it fell within the exception. The Court held that 


‘‘this approach to the ‘order of proof’ and ‘burden 
of proof’ problems serves, as we see it, to. point up 
most rissa the denial of ‘due process of law’ 
* * * on what we regard as a most significant pro- 
cedural matter.’’ 122 N. B. 2d at 509. 


The Ohio Court relied on the opinion of this Court in 
Philadelphia Co. v. Securities and Exchange Commission, 
84 App. D. C. 73, 175 F. 2d 808, where it was held that 
the Government had erroneously failed to assume the 
burden of proof in respect to the propriety of its proposed 
action, even though all that it had attempted was to 
revoke an exception it had previously granted. 


Under the rationale of these cases, as well as of 
Cummings v. Missouri, supra, the right to travel, if it could 
be denied, might be denied to Stewart only after a hearing 
in which the Secretary proceeded to place upon the record 
the evidence which, in his view; warranted such denial. The 
Secretary may not, however, as he does here, demand that 
Stewart, by means of the oath device, proceed to demon- 
strate his eligibility, even before his passport application 
will be considered.?” | 


12 This Court has held that the refusal to take such an oath is 
not a valid ground for denying a governmental benefit notwithstand- 
ing the Government’s contention that the requirement that tenants 
certify to non-membership in organizations designated as subversive 
was a reasonable means of effectuating the statutory provision deny- 
ing public housing to members of such organizations. Rudder v. 
United States, 96 App. D. C. 329, 226 F. 2d 51. To the same effect, 
see Kutcher v. Housing Authority of Newark, 20 N. J. 181, 119 
A. 24.1; Lawson v. Housing Authority of Milwaukee, 270 Wis. 269, 
70 N. W. 2d 605, cert. den. 350 U. S. 882; Housing Authority of 
the City of Los Angeles v. Cordova, 130 Cal. App. 2d 883, 279 P. 
2d 215, cert. den. 350 U. S. 969; Chicago Housing Authority v. 
Clark, 4 Ill. 2d 319, 122 N. E. 2d 522. 
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C. The criteria established by the Passport Regulations 
| for passport denial violate requirements of substantive 
due process. 


1. THEY ARE VAGUE AND AMBIGUOUS. 


‘We have thus far assumed the validity of the substantive 
provisions of the Passport Regulations. Even on that 
assumption, as we have shown, the Secretary’s refusal 
to grant Stewart a passport cannot be justified. The 
inescapable fact, however, is that those criteria for pass- 
port denial are, on their face, so vague and ambiguous that 
they violate the requirements of due process. 


A brief scrutiny of the language of the regulations 
sufficies to show their fatal ambiguity. Under § 51.135(b), 
passports will not be issued to 


‘*Persons, regardless of the formal state of their 
affiliation with the Communist Party, who engage in 
activities which support the Communist movement 
under such circumstances as to warrant the conclu- 
sion—not otherwise rebutted by the evidence—that 
they have engaged in such activities as a result of 
direction, domination or control exercised over them 
by the Communist movement.”’ 


Under § 51.141(b), 


‘“‘Consistent and prolonged adherence to the Com- 
munist Party line on a variety of issues and through 
shifts and changes of that line will suffice, prima 
facie, to support a finding under § 51.135(b).”’ 


The same ban applies, under § 51.135(c), to 


‘‘Persons, regardless of the formal state of. their 
affiliation with the Communist Party, as to whom 
there is reason to believe, on the balance of all the 
evidence, that they are going abroad to engage in 
activities which will advance the Communist move- 
ment for the purpose, knowingly and wilfully of 
advancing that movement.”’ 
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Under §51.135(a), passports are barred to ex-members 
who may be concluded to have continued to act ‘‘in further- 
ance of the interests and under the discipline of the Com- 
munist Party.’’ 


Attempt to attribute any definite legal standards of 
meaning to these provisions, and one is at once confronted 
with a host of unanswerable problems. What, for example, 
are the ‘‘circumstances as to warrant the conclusion’’ 
referred to in §51.135(b)? What ‘‘evidence’’ rebuts it? 
What is ‘‘adherence to the Communist Party line?’’ What 
are the ‘‘interests’’ of the Communist Party? And what 
constitutes an act ‘‘in furtherance of’’ such interests? As 
to non-members ($51.135(b) and (c)), what constitutes 
‘‘affliation’’, and what ‘‘cireumstances’’ show that their 
“‘activities which support the Communist movement’’ were 
made under circumstances warranting the conclusion that 
such activities resulted from the ‘‘direction, domination 
or control * * * by the Communist movement?”’ 


In United States v. Lattimore, 94 App. D. C. 268, 215 
F. 2d 847, 849, the term ‘‘sympathizer’’, expressed in testi- 
mony with respect to ‘‘Communist or Communist interests’’, 
was held out sufficiently certain in meaning to sustain a 
charge of perjury. And the term ‘‘follower of the Com- 
munist line’’, employed in Lattimore’s second indictment, 
was held by the District Court not to be ‘‘a phrase with 
a meaning about which men of ordinary intellect could 
agree.”? United States v. Lattimore, 127 F.Supp. 405, 
410, aff’d 94 App. D. C. 268, 215 F. 2d 847. On the second 
indictment, Lattimore was charged with perjury in denying 
that ‘‘he was a promotor of Communist interests’’, which 
the indictment attempted at some length to define. 127 
F. Supp. at 406, 407. Nevertheless, it-was held still lack- 
ing in reasonable clarity. Id 


Even the term ‘‘member’’ of the Communist Party 
(§ 51.135(a)) suffers from this defect. Membership in the 
Communist Party has become an increasingly nebulous 
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concept. It is no longer proved solely by acts of joining, 
paying dues, regular attendance at exclusively members’ 
meetings, or other formal indicia of membership. Instead, 
a wide panoply of circumstantial evidence becomes evi- 
dence of membership. Cf. United States v. Remington, 
191 F. 2d 246, cert. den. 343 U. S. 907. And the standards 
for membership under the Communist Control Act of 
1954, August 24, 1954, c. 886, § 5, 68 Stat. 777, 50 U. S. C. 
844, expand the scope of the indicia to a virtually indefinite 
degree. Cf. United States v. Hautau, 43 F. Supp. 507, 
where an indictment charging that an affiant had falsely 
denied being a ‘‘Communist’’ was held invalid for vague- 
ness.?* . 

The use of a term that is so vague and indefinite ‘‘that 
men of common intelligence must necessarily guess at its 
meaning and differ as to its application, violates the first 
essential of due process of law.’’ Connally v. General 
Construction Co., 269 U. S. 385, 391; Small v. American 
Sugar Refining Co., 267 U. S. 233, 238-240. The whole- 
sale employment of such language as ‘‘standards’’ in the 
Passport Regulations is an embodiment of subjective 
political attitudes, not of due process criteria. 


2. THEY BEAR NO REASONABLE RELATIONSHIP TO A LEGITI- 
MATE GOVEBNMENTAL OBJECT. 


The provisions of the Passport Regulation, as here 
applied to Stewart, fail to conform with the requirements 
of due process for the further reason that they bear no 
reasonable relationship to the end for which they are 
purportedly designed. The preamble to § 51.135 of the 


13 United States v. Lattimore, 94 App. D. C. 268, 215 F. 2d 847, 
is not contrary. The term “Communist” there was held sufficiently 
specific because, in the context of the question and answer in which 
the term was used, and which underlay the indictment, defendant had 
not expressed uncertainty as to its meaning. 94 App. D. C. at 274-5, 
215 F. 2d at 852-853. 
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Regulations states that their purpose is to assure ‘‘that 
persons who support the world Communist movement of 
- which the Communist Party is an integral unit may not, 
through use of United States passports, further the pur- 
poses of that movement.’’ Thus, one would reasonably 
expect that what would interest the Secretary is the pur- 
pose of a citizen’s travel. But, so far as this record dis- 
closes, Stewart is being denied a passport not because 
there is any reason to believe that he would travel for any 
nefarious purpose, but solely because the Secretary does 
not approve of his past associations and his character. 


No denial is made of Stewart’s sworn detailed. state-. 
ment, that reasons of health and the practice of his profes- 
sion require that he visit countries other than England. 
No suggestion is made that he has other improper purposes 
or that his proposed. trip will adversely affect national 
security or foreign relations. Instead, what is implied is 
that the past political associations imputed to him make 


him suspect, and that, therefore, he must be confined to 
the United States or to England, where he presently hap- 
pens to reside. Such an approach to passport administra- 
tion is irrational, admits no counterpersuasion, and dis- 
regards the realities of our time and the fundamentals 
of American freedom. 


If, notwithstanding our belief to the contrary, travel 
can lawfully be prevented by any branch of the Government, 
it must be that it can be prevented only where there is 
clear evidence that the purpose of the citizen’s proposed 
travel is to violate laws or policies which the Government 
is entitled to protect by such drastic curtailment of the 
eitizen’s rights and liberty. Certainly, the Government 
may not restrain a citizen merely because of past associa- 
tions and an assumption by Government officials that his 
future associates or activities will be reprehensible. Cf. 
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People v. Belacastro, 356 Dll. 144, 190 N. E. 301; People 
v. Pieri, 269 N. Y. 215, 199 N. EB. 495.14 


Even if all of the allegations as to Stewart’s past 
political associations were true, what possible harm can 
come to the United States from his travel? One million 
American citizens travel annually to Europe. Diplomatic 
representatives of other nations move freely in and out 
of the United States. In accordance with our official policy 
to encourage travel,!> nearly two million visits were made 
to. the United States in the fiscal year 1955.** 


| The Passport Regulations, as they are here applied, are 
particularly irrational in view of other recent developments 
in the field of international residence and travel. Thus, a 
responsible committee has just recommended?" that the 
International Organizations Employees’ Loyalty Board be 
abolished ; ** this on the theory that there can be no injury 
to the security of the United States in-the employment, 
here and abroad, of American nationals by international 
organizations. The Coast Guard, responding to the Ninth 


14 See also Ex parte Muckenfuss, 52 Tex. Cr. 467, 107 S. W. 
1131; Stoutenburgh v. Frazier, 16 D. C. App. Cas. 229; Eldredge v. 
Mitchell, 214 Mass. 480, 102 N. E. 69. 

15 See Dept. of State Press Release No. 394, June 28, 1955, 
“Tentative Plans. for. Visiting Soviet Agricultural Group”; Memo- 
randum by the United States entitled, “Development of International 
Travel, Its Present Increasing Volume and Future Prospects: to 
the United Nations Economic and Social Council,” 15 Feb. 1955, 
E/2688; Statement by the President; July 22, 1955, released from 
the White House Office (Geneva); Message to Congress, U. S. 
Code, Congressional & Administrative News, 84th Cong., Ist Sess., 
p, 963, April 20, 1955; Radio Address of the President, July 25, 
1955. 

| 16 Statistical Abstract of the United States 1956, p. 101. 

17 Report of the Special Committee on The Federal Loyalty 
Security Program of the Association of the Bar of the City of New 
York (1956). 

18 Jd, at 145. 
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Cireuit mandate in Parker v. Lester, 227 F. 2d 708, is 
validating the certificates of the thousands of seamen 
screened for years as security risks. Is it not absurd, 
while allowing these international employees and seamen 
to travel abroad, yet to prevent a writer of non-political 
stage and screen plays and books from doing so! 


As Professor Louis L. Jaffe recently commented (The 
Right to Travel: The Passport Problem, 35 Foreign Affairs 
17, 28 [1956]): 


‘¢* * * The right to go abroad may not be of so 
exalted a nature as the right to move about, to 
associate and to speak within one’s country: thus 
to participate in the community’s life is the para- 
mount opportunity and duty of the citizen. But 
it is nevertheless a right of great moment; it is 
liberating for the individual and fructifying for his 
own community. It will be said that certain indi- 
viduals misrepresent us abroad, that they may bring 
our policy, our culture or our humanity into dis- 
repute. But what government, what courts, what 
bureaus are capable of judging who shall speak for 
us, what manners are comely, what culture is sound, 
what policies are sacrosanct? Who are the persons 
competent to make such judgments? What law can 
establish a standard for such action? To put these 
questions is to give the answer. It becomes clear 
how monstrous it is, into what perversity we have 
fallen, when a minister of the gospel cannot go abroad 
because some minor official disapproves of his 
‘political activity’. What began in an alarmed con- 
cern for the country’s safety concludes in routines of 
unmitigated gall.’ 


D. The Passport Regulations violate procedural due proc- 
ess in fundamental respects. 

We have already referred to the deficiencies in pro- 
cedural due process which inevitably result from the affi- 
davit requirement of § 51.142 of the Regulations (supra, pp 
24-29). The perversion of the ‘‘order of proof’? and 
‘‘burden of proof’ which that section engenders is implicit 
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also in § 51.137 of the Regulations. The ‘‘tentative refusal’’ 
procedure embodied in this latter section is designed to 
shift the onus of the defects in the Regulations from the 
Department to the applicant. An applicant turned down 
“tentatively” must subject himself to the Department’s pro- 
cedures in order to secure a determination that the 
Department will acknowledge as final. Should he decline 
to do so, the Department claims that it has not finally 
rejected his application but deems his stand a proof of 
ineligibility and a failure to exhaust administrative reme- 
dies. os 


The Department’s statement of the reasons for its 
“tentative refusal” need only be stated “as specifically as 
in the judgment of the Department of State security con- 
siderations permit.” 4$51.137. A vast area of discretion 
is reserved to the Department on what it will disclose and 
what it will conceal. There is no way under the Regula- 
tions in which either the applicant or the court can ascer- 
tain what is concealed under the label of “security con- 
siderations.” 

|The “hearing” before the Passport Division (now Office) 
(§ 51.137) can be regarded such only because the Depart- 
ment has so denominated it. There is no right of cross- 
examination because the Department is not required to 
produce testimony or any other evidence.** The “hearing” 
is confined to the applicant’s presentation, which the appli- 
eant may have to verify under oath (2bid.). 

The determination following the hearing is made “after 
consultation with other interested officers’’ (4 51.137), whose 
advice or disclosures to the Passport Office are completely 


19 The Department itself often does not know who the inform- 
ants are. See the stipulation, dated June 6, 1955, in Kamen v. 
Dulles, D. D. C., C. A. No. 1121-55 (set forth in Sen. Comm. on 
the! Judiciary, Subc. on Constit. Rts., Hrgs., 84th Cong., Ist Sess., 
pp. 92-93) and see paragraph 4 of the affidavit of John Foster Dulles, 
dated January 11, 1956, in Boudin v. Dulles, supra, this Court. 
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unknown to the applicant. The reasons for a refusal are 
again subject to concealment based upon “security limi- 
tations” (2bzd.). 


The proceedings before the Board of Passport Appeals 
are a mere repetition of the proceedings before the Pass- 
port Office (§$§ 51.151-51.170). 


Whatever may be embraced by the concept of procedural 
due process, these procedures fall far short of it. Dulles 
v. Nathan, supra; Parker v. Lester, 227 F. 2d 708. In the 
latter case, the Court entirely invalidated regulations for 
the “screening” of merchant seamen established by the 
Coast Guard to determine whether their presence on board 
ships would be inimical to the security of the United States. 
In striking down those regulations, the Court there pointed 
precisely to those faults which parallel the regulations 
here—the concealment of data from the person affected, 
the denial of his right to cross-examination, and the fact 
that under the regulations the record. on which the decision 
is predicated contains facts unknown to him and which he 
is unable to refute. The case is of special pertinence be- 
cause it, too, involved the individual’s right to a livelihood 
where that right depended on his freedom to travel. 


The invalidity of administrative action predicated upon 
undisclosed information is well established. Morgan v. 
United States, 304 U. S. 1, 18; Ohio Bell Telephone Co. 
v. Public Utilities Commission, 301 U. S. 292, 302-304; 
Lloyd Sabaudo S. A. v. Eltimg, 287 U. S. 329, 335-336; 
United States v. Abilene & S. R. Co., 265 U. S. 274, 288- 
289. 

With specific respect to the procedural provisions of 
the Passport Regulations, three District Court judges have 
come to the same conclusion as the Court in the Parker 
case. In Nathan v. Dulles, 129 F. Supp. 951, Judge Schwein- 
haut held: 

“T can reach only one conclusion which is that 
the plaintiff did not have a hearing which the law 
contemplates and guarantees.” 
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In Boudin v. Dulles, supra, District Judge Youngdahl, after 
analyzing in detail the procedural points here discussed, 
concluded that § 51.170, the key adjudication section, “does 
not comport with due process.” 136 F. Supp. at 222. In 
Foreman (Clark) v. Dulles, C. A. No. 4924-54 (D. D. C.), 
District Judge Matthews ordered a quasi-judicial hearing 
despite a previous departmental hearing under the Regu- 
lations. . 


_ This vice of administrative action based on secret and 
undisclosed information is compounded in this case. We 
have heretofore accepted arguendo the truth of such in- 
formation and demonstrated that, nevertheless, it affords 
no reasonable basis for concluding that Stewart is a person 
within §$§ 51.135 and 51.136 of the Regulations. But let us 
now pause to examine the nature of the information relied 
on by the Secretary. 


The “confidential” information, we are told, is derived 
in part from “reports from another agency of. the Govern- 
ment” (29A). It is alleged that this shows that Stewart 
associated with “known Communists,” was master of cere- 
monies at a 1947 dinner of the Veterans of the Abraham 
Lincoln Brigade, spoke at a 1950 dinner of the Joint Anti- 
Fascist Refugee Committee, and participated in a. 1950 
dinner sponsored by the China Welfare Appeal, Inc. (32A- 
33A). The identity or the reliability of the sources of this 
“eonfidential” information is not stated, nor does it appear 
whether their identity or reliability is known even to the 
Department of State. 


But, even more, the Secretary is not satisfied to rely 
solely on such “confidential” information contained in “re- 
ports from another Government agency.” He is compelled, 
he| says, to refuse a passport to Stewart also because of 
information set forth in “governmental publications, news 
reports and other public sources” (29A), among them an 
item in “The Worker (Sunday edition of the Daily 
Worker)” (28A). Thus, we are presented with the spec- 
tacle of a supposedly responsible Government officer dis- 
posing of the precious liberties of an American citizen on 
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the basis of information in the public press, the sources of 
which he obviously cannot know and the credibility of which 
he plainly does not and cannot vouch for.*° 


20 And see the testimony of the Director of the Passport Office 
before the House Un-American Activities Committee (Hearings, 
House Committee on Un-American Activities, H. R., Sth Cong., 
2d Sess. [Investigation of the Unauthorized Use of United States 
Passports], May 23, 1956, p. 4314): 

“Mr. Arens: Would you tell us the number of cards against 
which you have to check the passport application? 

Miss Knight: At the present time, we have 18 million such 
cards. 

Mr. Arens: Will you give us just a brief description of 
the information which is indexed via those cards? 

Miss Knight: The information thereon indicates whether 
the person has any reported affiliation with the Communist 
movement, whether the person is under court restraint, if the 
person is considered indigent, if the person has a bad reputa- 
tion or has given a bad reputation to the United States by his 
actions abroad—that sort of information. 

Mr. Arens: From where do you procure the information 
indexed on these many millions of cards? 

Miss Knight: From various official sources. 

Mr. Arens: Do you receive information from intelligence 
agencies ? 

Miss Knight: Yes, sir. 

Mr. Arens: Do you receive information from the House 
Committee on Un-American Activities? 

Miss Knight: Yes, sir. 

Mr. Arens: And from other such sources of information; 
is that correct?” ; 

An unintended acknowledgment that the Regulations are nothing 
more than a cover for continuing the claim of the Department to 
absolute authority was made by the Department itself. In the course 
of testimony on the Department’s various self-reversals, the Ad- 
ministrator of the Bureau of Security and Consular Affairs attrib- 
uted to the Secretary the discretionary power to dispense with the 
Regulations if he so desired. Before the Subcommittee on Consti- 
tutional Rights, Senate Judiciary Committee, he testified: 

“These are the Regulations of the Secretary of State. Our 
theory is that he may waive these Regulations on an ad hoc 
basis if he so desires to do so” (p. 198). 

This supplies the coup de grace to any attempt to elevate the Regu- 
lations to a due process status. 
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POINT IIl 


The refusal of the Secretary of State to issue a pass- 
port to Stewart violates his rights under the First 
Amendment. 


The Secretary’s refusal to grant Stewart a passport 
farther violates the freedom of conscience, speech, and asso- 
ciation which are guaranteed to him by the First Amend- 
ment. This is true both of the Passport Regulations as a 
whole and of the affidavit requirement of § 51.142 of the 
Regulations. 

The denial of a passport under the Regulations is a 
punishment of those who in the past have exercised such 
First Amendment rights. Persons who have joined the 
Communist Party or who have engaged in “activities which 
support the Communist movement” are entitled, in doing 
so, to the First Amendment protections, unless their actions 


have brought them within the ambit of the Smith Act, 62 
Stat. 808, 18 U. S. C. 2385; in such case, a criminal prosecn- 
tion is the only lawful sanction under our laws. Yet pass- 
port denial is a penalty and an improper one for the exer- 
cise of such rights. 


_ Furthermore, the threat or possibility of a passport 
denial obviously constitutes a prior restraint on the 
exercise of such rights. It extends the bait of a passport 
to persons who might desire to exercise them and holds 
out the threat of its denial as a sanction for their exercise. 
Finally, the State Department’s policies and regulations 
on the denial and revocation of passports directly repress 
the free exercise of speech and association by American 
citizens while they are abroad. 


Alleged activities and associations of Stewart, referred 
to in the Knight affidavit (28A-33A) as having impelled 
the Secretary to withhold a passport from him, are lawful 
political activities protected against Government restraint 
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by the First Amendment. They include attendance at 
lawful meetings; participation, either personally or by 
writing, in certain organizations; lawful membership in 
certain organizations; delivery of speeches; petitioning of 
Congress; association with certain persons; ete. These 
alleged activities were all quite lawful, so far as appears 
from the record. Nevertheless, they have led to a denial 
of passport facilities because of the provisions of §51.135 
of the Regulations (26A-27A). 


The First Amendment’s prohibition on abridgements of 
freedom of speech, press, and assembly is a restraint on 
the power of Government. Ruwmely v. United States, 90 
App. D. C. 382, 197 F. 2d 166, aff’d 345 U.S. 41. Accord- 
ingly, such abridgements are prima facie invalid and 
“ordinarily irrelevant to permissible subjects of govern- 
mental action.” American Communications Association v. 
Douds, 339 U. S. 382, 391; Bridges v. Wixon, 326 U. S. 
135. Congress may act in this area only in circumstances 
where “the gravity of the ‘evil,’ discounted by its improba- 
bility, justifies such invasion of free speech as is necessary 
to avoid the danger.” United States v. Dennis, 183 F. 
2d 201, 212, adopted in Dennis v. United States, 341 U. S. 
494, 510. The protection of free speech does not bear “an 
inverse ratio to the timeliness and importance of the idea 
seeking expression.” Bridges v. California, 314 U. S. 252, 
269. 

The fact that the restriction on Stewart’s freedom of 
speech is not direct, but takes the form of preventing his 
travel, does not make the deprivation any less unconsti- 
tutional. Bauer v. Acheson, supra, 106 F. Supp. at 451- 
452. As the Supreme Court said: 


“We must recognize, moreover, that regulation 
of ‘conduct’ has all too frequently been employed by 
public authority as a cloak to hide censorship of 
unpopular ideas. We have been reminded that ‘It 
is not often in this country that we now meet with 
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direct and candid efforts to stop speaking or publi- 
cation as such. Modern inroads on these rights come 
from associating the speaking with some other factor 
which the state may regulate so as to bring the whole 
within official control’.” 
American Commumications Ass’n v. Douds, supra, 
at 399, quoting Mr. Justice Jackson, concurring 
in Thomas v. Collins, 323 U. S. 516, 547. 


Except in highly limited areas, such as matters of 
internal management, United Public Workers v. Mitchell, 
330 U. S. 75 (and even there the conditioning power is not 
unlimited: Ibid. at 100; Wireman v. Updegraff, 344 U. S. 
183), the Government may not make the use of its facilities, 
and certainly not its ministerial facilities, conditional upon 
the surrender of constitutional rights. Hanmegan v. Es- 
quire, Inc., 327 U.S. 146; Western Union Tel. Co. v. Kansas, 
216 U.S. 1, 35-36. Even privileges or acts of grace granted 
by the Government may not be revoked or denied on uncon- 
stitutional grounds. Pike v. Walker, 73 App. D. C. 289, 121 
F’. 2d 37, cert. den. 314 U. S. 625; cf. Willcox, Invasions of 
the First Amendment Through Conditioned Public Spend- 
ing, 41 Cornell L. Q. 14, 44 ff. (1955); Barnett, Passport 
Administration and the Courts, 32 Oregon L. Rev. 193, 199- 
201 (1953); Passport Denied: State Department Practice 
and Due Process, Note, 3 Stanford L. Rev. 312, 319 (1951). 


| The affidavit requirement of § 51.142 of the Regulations, 
particularly as it is applied in this case, is a flagrant viola- 
tion of the First Amendment guarantees. The Secretary 
contends that he may deny a passport to Stewart—indeed, 
that he may decline even to consider Stewart’s passport 
application—unless Stewart states, under oath, whether 
or not he was a member of the Communist Party more 
than fifteen years ago. As we have already shown (supra, 
pp. 20-29), there can be no relevance between such mem- 
bership almost a score of years ago and the present eligi- 
bility of Stewart to a passport under the Regulations. 
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Moreover, there is no assurance that on the filing of such 
an affidavit a passport would issue.?4_ Viewed realistically, 
therefore, the § 51.142 requirement for a statement under 
oath is not truly designed to secure pertinent information, 
but rather is a device to hold in hostage the liberty of 
American citizens, under the possibility of perjury prose- 
cutions, as a condition to passport issuance. The uncon- 
stitutional vagueness of § 51.135 of the Regulations makes 
this danger a real one. Cf. United States v. Lattimore, 94 
App. D. C. 268, 215 F. 2d 847.2" 


21 Consider, for example, the experience of Dr. Linus Pauling, 
whose execution of “a half dozen or perhaps more affidavits for the 
State Department” during a two-year period elicited no passport, 
and who had to earn a Nobel Award before the State Department 
finally found it possible to permit him to travel abroad (Sen. Comm. 
on Judiciary, Subc. on Constitutional Rights, 84th Cong., 2d Sess. 
[1955], pp. 103-140). 

22 Congress has never authorized the imposition of this oath upon 
persons wishing to exercise their right to travel. In this respect, 
the test oath in the present case is distinguishable from every one 
of the cases in which affidavits with respect to Communist Party 
membership have been required. The oath requirement was promul- 
gated by the Secretary of State on August 28, 1952, in response to 
a suggestion made a year earlier by three members of the Internal 
Security Sub-Committee of the Senate Committee on the Judiciary. 
The Secretary’s regulation went far beyond the Senators’ suggestion 
of an affidavit as to present membership [Report from the Sub- 
committee Investigating Unauthorized Travel of Subversives behind 
the Iron Curtain on United States Passports, Hearings, August 
and September, 1951]. Quite aside from the difference between the 
recommendation and the rule promulgated, such a recommendation 
does not have the standing of legislation. So drastic a substantive 
change in the exercise by citizens of their constitutional right to 
travel requires legislative authority, assuming arguendo that this 
can ever be done constitutionally. Cf. United States v. Minker, 
350 U. 5. 179. 
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POINT IV 


The passport regulations are not authorized by 
statute, conflict with the will of Congress, and were 
invalidly promulgated. 


A. The governing statute does not empower the Secretary 
to issue substantive regulations. 
i. THE STATUTE AUTHORIZES ONLY REGULATIONS CONFINED 
TO PRESCRIBING PROOF OF CITIZENSHIP AND ADMINISTRA- 
TIVE DETALS. 


_ The refusal of the Secretary of State to issue a pass- 
port to Stewart, and his relegation of Stewart to compli- 
ance with the affidavit requirements of § 51.142 and the other 
procedures of the Regulations, are based upon powers he 
claims under 22 U. S. C. 211la [$1 of the Act of July 3, 
1926, 44 Stat. 887], and Executive Order No. 7856 [March 
31, 1938, 3 F. R. 681, 22 C. F. R. (1949) § 51.77]. 


_ The statute, 22 U. S. C. 211la, empowers the Secretary 
of State to issue passports under rules promulgated by 
the President. It states in pertinent part: 


“The Secretary of State may grant and issue 
passports * * * under such rules as the President 
shall designate and prescribe for and on behalf of 
the United States, and no other person shall grant, 
issue or verify such passports.’’ 


The genesis of this statute, however, reveals that it 
was not intended to transfer substantive power over travel 
from the Legislative to the Executive branch. It was 
originally a minor part of the Act of August 18, 1856, 11 
Stat. 60, an Act intended to reform our diplomatic and 
consular practices. This 1856 Act, titled “An Act to Regu- 
late the Diplomatic and Consular Systems of the United 
States”, “authorized” the Secretary alone to issue pass- 
ports; it was designed to eliminate the multiplicity of such 
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“authority” which had previously led to numerous passport 
frauds.7* The statute was implemented by numerous execu- 
tive orders and departmental regulations, referred to below, 
none of which, until those here in litigation, assumed that 
substantive power had thus been delegated to the Executive. 


Pursuant to the Act of July 3, 1926, the President, on 
March 31, 1938, promulgated Executive Order No. 7856. 
The Executive Order repeats certain statutory provisions 
and, in addition, prescribes various regulations defining, 
for example, the evidence of citizenship required to accom- 
pany passport applications, the contents of an application, 
the fee requirements and exemptions therefrom, and similar 
matters. The order also authorizes the Secretary to deny 
passports “in his discretion” and to “make regulations 
* * * additional to the rules in this part and not inconsistent 
therewith.” 


It is solely to this statute and this Executive Order that 
the authority of the Secretary of State to promulgate the 
Passport Regulations is attributed (see Preamble to Regu- 
lations, 17 F. R. 8013). An understanding of their scope 
requires a brief examination of passport law and practice 
prior to the 1926 enactment.** 


Apart from prior war periods, no passport had ever 
been required for travel abroad until the onset of World 
War II. Far from being 2a license to travel, a passport 
was traditionally merely a certificate of identity and of 
citizenship or nationality. The first passport enactment, 
in 1856, limited passports to citizens of the United States. 
Act of Aug. 18, 1856, 11 Stat. 60. In 1902, this provision 
was amplified to include persons “owing allegiance, whether 


23 Dept. of State, The American Passport, passim (1898). 

24 Historical discussions appear in Parker, The Right to Go 
Abroad, 40 Virginia L. Rev. 853, 861 ff. (1954) ; Note, 41 George- 
town L. J. 63, at 64 (1952). 
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citizens or not.” 32 Stat. 386, 22 U. S.C. 212.25 Passport 
issuance was for the convenience of the traveller. Thus, 
the “General Instructions in Regard to Passports” of 1873 
(Dept. of State, The American Passport, p. 54 [1898]) 
referred to passports as follows: 


“Citizens of the United States visiting foreign 
countries are liable to serious inconvenience if un- 
provided with authentic proof of their national char- 
acter. The best safeguard is a passport from the 
Department certifying the bearer to be a citizen of 
the United States upon application supported by 
proof of citizenship.” ?¢ 


_ Citizenship was and remains the sole statutory criterion 
for entitlement to a passport.?7 Both Presidential regula- 
tions and those promulgated by various Secretaries of State 
prescribe in considerable detail what proofs of citizenship 


25 The intent of the 1902 amendment was to authorize passports 
to citizens of Puerto Rico, Hawaii and the Philippines, whose alle- 
giance the United States acquired when it extended its sovereignty 
to those areas. 35 Cong. Rec. 5697, 6588, 57th Cong., 1st Sess. 
(1902). And see 26 Op. A. G. 376 (1907). 

For convenience, the terms “citizen” and “citizenship” herein 
will, unless otherwise indicated, include non-citizens owing allegiance. 
_. 26 While a passport solicits the protection of the government 
whose territories the traveller visits, such protection stems not from 
the passport but from the nationality of the traveller. Diplock, 
Passports and Protection in International Law, 32 The Grotius 
Society 42, 55 (1946). While the President is under a statutory 
duty to demand the release of citizens (citizens only, not those 
owing allegiance) if they are unjustly deprived of their liberty by 
a foreign government (15 Stat. 224 [1868], 22 U. S. C. 1732), 
there appears to be no judicially enforceable right to such protection. 
Comment, 61 Yale L. J. 171, at 187 (1952). Possession of a pass- 
port clearly does not impose any further duty on the President 
in this respect. Compare the inaction of a consul during a pro- 
tracted imprisonment of a citizen holding a passport, an incident 
described in Parker, op. cit. supra, 40 Virginia L. Rev. at 860-861. 

27 Except for the Internal Security Act, discussed infra, which, 
as will be noted, is not vet operative in the passport field. 
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are to be presented by applicants.2® The Secretary has 
exercised discretionary powers in passing on the sufficiency 
and validity of such proof (Note, 41 Georgetown L. J., supra, 
at 76), although such powers are subject to judicial review. 
Perkins v. Elg, 307 U. S. 325. 


In addition to ruling on issues of citizenship, the Secre- 
tary has also sporadically refused passports because of 
previous unlawful activity of an applicant, machinations 
against a friendly government, flight from justice, and simi- 
lar grounds. 3 Hackworth, Digest of International Law, 
§ 268 (1942). When the right to travel was not dependent 
upon a passport, however, such refusals could have little 
tangible significance. A traveller might be inconvenienced 
abroad for lack of a passport, but his departure from the 
United States could not be prevented. It is not surprising, 
therefore, that research shows no challenge to the exercise 
of power in this regard. But cf. Kraus v. Dulles, supra. 
Nevertheless, even in this area we find a disclaimer of power 
by the Department. Acting Secretary of State Wilson, 
although asserting the Secretary’s discretion, acknowledged 
that 

“«** * 2 passport is not to be refused to an Ameri- 
can citizen, even if his character is doubtful, unless 
there is reason to believe that he will put the pass- 

rt to an improper and unlawful use.” Dep’t of 
tate Foreign Relations of the United States (1907), 

p. 1083. 
Assuming an applicant’s citizenship, the function of issuing 
a passport has been considered purely ministerial in char- 


28 Dept. of State, The American Passport, supra, ch. IV. See 
Executive Order of June 13, 1907 (President Theodore Roosevelt) ; 
Executive Orders 4359-A of December 19, 1925, 4382-A of Febru- 
ary 2, 1926, and 4488 of August 3, 1926 (President Coolidge) ; 
Executive Order 5860 of June 22, 1932 (President Hoover); and 
Executive Order 6650 of March 23, 1934 (President Franklin D. 
Roosevelt). 
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acter. Thus, Secretary of State Fish said on January 14, 
1875: 
“T am of the opinion that any citizen of the United 
States has a right to be furnished with such evidence 
of citizenship and of his right to the protection of 
his Government, as has been adopted for that pur- 
pose, upon complying with the usual regulations, 
and that the necessity therefor is a matter for the 
judgment of the party himself.” 3 Moore, Digest 
of International Law, 920 (1906). 


The “usual regulations” to which Secretary Fish referred 
were in aid of purely ministerial functions. Assistant 
Secretary of State Carr, testifying before the House Com- 
mittee on Foreign Affairs with respect to the nature of 
the rules contemplated by the 1926 statute, stated that 
“these rules are administrative rules * * *” governing 


«* * * the different things that must be provided for 
that will come up from time to time under different 
conditions, different modes of travel and various 
things that arise in the course of a period of time 
* * * the object (of the Secre s rule-making 
power) being to provide for Tinieiratioe rules 
to be wssued by the chet of State so as to. avor 
- troubling the President with many detaus.” 
And Congress delegated rule-making power to the Presi- 
dent “so that it would not be bothered with all these small 
administrative changes.” Id. 


Thus, regulations, either Presidential or Departmental, 
prescribed the identifying information required on an 
application, the size of passport photographs, the contents 
of the affidavit of a supporting witness, the contents of an 
application for a family passport, the method of surrender 
and cancellation of a passport, etc.—all clearly matters of 
administrative routine. And the 1938 Executive Order was 


_- 20 Hearings before the House Committee on Foreign Affairs on 
H. R. 11947, 69th Cong., Ist Sess. (1926), pp. 5-6. Parenthesized 
matter and italics added. 





“# 


49 


likewise of this traditional character, prescribing the nature 
of proof of citizenship and the mechanics of administra- 
tion. The regulations of the Secretaries of State have 
customarily done no more than provide the minutiae on these 
points. See, for example, Dep’t of State, The American 
Passport, supra, pp. 91 ff; Secretary Kellogg’s Depart- 
mental Order No. 366, Feb. 12, 1926,2° and Secretary Hull’s 
Departmental Order No. 749, March 31, 1938.21 These 
matters, hardly appropriate for Congressional enactment, 
were quite appropriate as the subjects of delegated and 
subdelegated authority. And such they had been for many 
vears.®? 


Against this background, the President’s conferral upon 
the Secretary of the power to make regulations and the 
discretion to refuse a passport assume a clear, if limited, 
significance. When Congress, in 1926, continued ** the 
power of the Secretary to issue passports under Presi- 
dential rules, the practice and regulations for over three- 
quarters of a century had been confined to these two 
phases—substantively to matters of citizenship, adminis- 
tratively to matters of routine. The only rules which 
Congress could conceivably have had in mind were those 
relating to these two fields. The only discretion which 
could conceivably have been delegated to the President, 
by the statute, and to the Secretary, by the 1938 Executive 
Order, was the discretion incident to this historical prac- 
tice.** 


30 Hearings before the House Committee on Foreign Affairs 
on H. R. 11947, 69th Cong., 1st Sess. (1926), pp. 25-28. 

$1 Passport Regulations, Department of State Publication 1165 
(1938), pp. 20-25. 

32 Supra, pp. 44-48. 

33 The language of the 1926 Act is virtually identical with that 
of the 1856 statute, 11 Stat. 60. 

34 Assuming arguendo that the President was given substantive 
power over travel, he could not have delegated it to the Secretary 
except by strict compliance with the governing statute, 3 U. S. C. 
301, 65 Stat. 712. This was not attempted in the instant case. 
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In promulgating the Regulations here in issue, however, 
the Secretary has gone far beyond these limits. In § 51.135 
of the Regulations, he has established categories of citizens 
—entitled to passports because they are citizens—whom he 
has declared to be ineligible for them. Neither the 1926 
statute, nor its predecessors, nor Executive Order 7856, 
read against their background and legislative history, 
suggest the permissibility of any such restriction or the 
power to impose it. 


2. Ir THe 1926 sTaTUTE IS INTERPRETED TO CONFER THE 
POWER HERE EXERCISED BY THE SECRETARY, IT CONSTI- 
TUTES AN INVALID DELEGATION OF LEGISLATIVE POWER. 


It is strikingly apparent that neither the 1926 statute 
nor the Executive Order 7856 prescribes any standards for 
the exercise of discretion either by the President or by the 
Secretary of State in promulgating regulations. The statu- 
tory authority of the President to make rules is subject to 
no limitation, guidance or Congressional policy in any pro- 
vision of the Act of July 3, 1926; $51.75 of the Executive 
Order prescribes no standards for the Secretary’s discre- 
tionary power to refuse to issue a passport; and $51.77 
of the Executive Order, apart from the legally superfluous 
injunction that the regulations of the Secretary of State 
are not to be inconsistent with the provisions of the Execu- 
tive Order is completely devoid of standards for the regu- 
lations which the Secretary of State is authorized to pro- 
mulgate. 


- The classical statement on the power of Congress to 
delegate authority to coordinate branches of the govern- 
ment was expressed by Chief Justice Marshall in Wayman 
v. Southard, 10 Wheat. 1, 43. “* * * [I]mportant subjects 
fhe held] must be entirely regulated by the legislature 
itself,” while as to matters “of less interest, * * * a general 
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provision may be made, and power given to those who are 
to act under such general provisions, to fill up the details.” 


But “before another agency can ‘fill up the details,’ 
Congress must enact something to be thus supplemented. 
In the current idiom, the lawmakers must first adopt a 
policy or set up an ‘intelligible standard’ to which admin- 
istrative action must conform.” The Constitution of the 
United States of America (ed. Corwin, 1953), Sen. Doc. 
170, 82d Cong., 2d Sess., p. 75, citing Sunshine Anthracite 
Coal Co. v. Adkms, 310 U. S. 381, 398, and Umted States 
_v. Rock Royal Co-operatwe, 307 U. S. 533, 576. In the 
latter case, the Supreme Court said (307 U.S. at 574): 

“<* * © In dealing with legislation involving ques- 
tions of economic adjustment, each enactment must 
be considered to determine whether it states the pur- 
pose which the Congress seeks to accomplish and 


the standards by which that purpose is to be worked 
out with sufficient exactness to enable those affected 


to understand these limits. Within these tests the 
Congress needs specify only so far as is reasonably 
practicable.” 


In the area of economic regulation, broad standards have 
been deemed adequate “where the delegated power is exer- 
cised by orders directed to particular persons after notice 
and hearing, with findings of fact and of law based upon 
the record made in the hearing * * *.” The Constitution 
of the United States, supra, p. 75. But, in any event, the 
policy to be followed administratively pursuant to dele- 
gated powers must be indicated by Congress. Sunshine 
Anthracite Coal Co. v. Adkins, supra, 310 U. S. at 398. 


The present case does not deal with economic regula- 
tion. It deals with the right to travel, “an attribute of 
personal liberty.” Wélliams v. Fears, 179 U. S. 270, 274. 
There are, moreover, issues of freedom of speech involved 
in the denial of a passport to Stewart (supra, pp. 40-42). 
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Judicial insistence on standards of delegated power in the 
area of individual rights is necessarily more rigorous than 
in other fields of legislation, and the requirement of con- 
ciseness in those standards is more demanding. For “the 
legislative process is especially qualified and the adminis- 
trative process is especially unfit for the determination of 
major policies that depend more on emotional bent and 
political instincts than upon investigation, hearing and 
analysis.” Davis, Administrative Law, 57 (1950). 

In Yuk Wo v. Hopkins, 118 U. S. 356, the challenged 
_ ordinances rendered it unlawful to operate a laundry in a 
wooden building “without having first obtained the consent 
of the board of supervisors” (at 357). While the Cali- 
fornia court regarded the legislation as a reasonable fire 
protection regulation (at 366), the Supreme Court dis- 
agreed and invalidated it, stating: 

“There is nothing in the ordinances which points 
to such a regulation of the business of keeping and 
conducting laundries. They seem intended to con- 
fer, and actually do confer, not a discretion to be 
exercised upon a consideration of the circumstances 
of each case, but a naked and arbitrary power to give 


or withhold consent, not only as to places, but as to 
persons * * *. The power given to them is not 
confided to their discretion in the legal sense of that 
term, but is granted to their mere will. It is purely 
arbitrary, and acknowledges neither guidance nor 
restraint” (at 366-367).** 2 


The judicial ban on the delegation of untrammelled dis- 
cretion remains unmodified. For example, the vice in the 
sound-truck ordinance stricken down in Saia v. New York, 
334 U. S. 558, 560, was that “there are no standards pre- 


- 35 The case is especially applicable to the present one because, 
as appeared from the opinion of the circuit judge, set forth at length 
in the opinion of the Supreme Court, the ordinance in effect per- 
mitted an arbitrary discretion in prohibiting the pursuit of an occu- 
pation (at 362-363). 





“e 


53 


seribed for the exercise of his (the Police Chief’s). discre- 
tion.’’ As authorities, there were cited Cantwell v. Connect- 
icut, 310 U. S. 296;‘Lovell v. Griffin, 303 U. S. 444, and 
Hague v. C. I. O., 307 U. S. 496. 


But even the inclusion of words purporting to direct 
and limit administrative discretion does not assure statu- 
tory validity in this sphere. Broad language and loose con- 
cepts will not suffice. Niemotko v. Marylamd, 340 U. S. 268, 
held that without “narrowly drawn, reasonable and definite 
standards” the withholding of park permits to speakers 
was invalid. Burstyn v. Wilson, 343 U.S. 495, held that an 
administrative ban of a motion picture as “sacrilegious”— 
the statutory term relied upon—fell afoul of this require- 
ment. 


Even with respect to aliens, over whom Congressional 
powers are broad, the requirement of valid standards for 
delegated authority is acknowledged. In Carlson v. Landon, 
342 U. S. 524, the Court made extensive inquiry into the 
statutory provisions reflecting the Congressional objec- 
tives, policy and standards before it upheld the constitu- 
tional sufficiency of the standards limiting executive judg- 
ment in that case. Such provisions are completely lacking 
in the 1926 Act in question here. 


The statute may be given an interpretation which will 
preserve its constitutionality. That is the interpretation 
for which we argue above, an interpretation which, in the 
light of the long history of passport legislation and prac- 
tice, confines the President’s rule making and delegation 
power solely to matters of citizenship and routine adminis- 
tration. If the statute is construed to authorize greater 
and different powers, it is invalid because of the complete 
absence of statutory standards. 
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B. The Regulations are not authorized by the Immigration 
and Nationality Act of 1952. 

| The Secretary has elsewhere described § 215 of the Im- 
migration and Nationality Act of 1952, 60 Stat. 190, 8 U.S. C. 
1185, as “controlling on the question of the validity of the 
regulations’’ (Appellee’s Brief in Briehl v. Dulles, No. 13317, 
this Court, p. 31). We address ourselves to this point since 
presumably it will also be relied on here. 


8U.S. C. 1185 makes it “unlawful for any citizen of the 
United States to depart from or enter, or attempt to enter, 
the United States unless he bears a valid passport.” It 
comes into effect when the United States is at war or dur- 
ing the existence of a national emergency proclaimed by 
the President. It also requires a Presidential finding that 
restrictions upon “the departure of persons from and their 
entry into the United States” are necessary. 


| It is relevant to the issues of this case insofar as its 
criminal sanctions make a passport an absolute necessity 
to Stewart’s future visits to the United States. (See e.g., 
Shachiman v. Dulles, supra.) 


| But the Statute is not a source of authority for the Pass- 
port Regulations, nor could it validly support them. And 
for these reasons: 


| (a) The Regulations are expressly based upon 22 
U.S. C. 211a. They make no mention of the Immigration 
and Nationality Act of 1952 or its predecessor statute, the 
Act of June 21, 1941, 55 Stat. 252. Therefore, the latter 
statutes cannot be seized upon by the Secretary, in the 
midst of litigation, to justify their promulgation. 

(b) There is a reason for the absence of reference to 
done statutes in the preamble to the Regulations. The 
Immigration and Nationality Act of 1952 is a wartime and 
emergency statute. The Regulations are not predicated 
upon such necessity. They represent a simulated surrender 
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to the statutory court’s decision in Bauer v. Acheson, supra. 
In that case, the Secretary’s sole position was that his ad 
hoc restrictions upon travel were based upon his inherent 
power over foreign relations. The preamble to his subse- 
quent regulations is consistent with that position rather 
than with any reliance upon an emergency statute. 


(c) 8 U.S. C. 1185 does not authorize Departmental 
regulations establishing substantive tests, political or other- 
wise, even in emergency situations. It makes criminal cer- 
tain travel without a passport, “subject to such limitations 
and exceptions as the President may authorize or pre- 
scribe.” It does not delegate, either to the President or the 
Secretary, the essentially legislative function of determin- 
ing the classes of citizens entitled to passports. 


(d) Proclamation No. 3004, dated January 17, 1953 
(63 Stat. c. 31) does not establish substantive standards 
nor authorize the Secretary to do so. It is significant that 
it makes reference to the Secretary’s familiar procedural 
regulations, 22 C. F. R. $§ 53.1 to 53.9, but not to the sub- 
stantive regulations here under attack. 


(e) The Immigration and Nationality Act and its 
predecessor statutes were intended to deal with the special 
critical problems that arise in time of actual war affecting 
the nation. They were an exercise of the war power, not 
that of foreign relations. The reference in the Committee 
report to persons “directly engaged in espionage and sub- 
versive activities in the interests of foreign governments” 
(H. Rep. 444, 77th Cong., 1st Sess., p. 1) ** is to such critical 


86 “Since the outbreak of the present war it has come to the 
attention of the Department of State and of other executive depart- 
ments that there are many persons in and outside of the United 
States who are directly engaged in espionage and subversive activi- 
ties in the interests of foreign governments, and others who are 
engaged in activities inimical to the best interests of the United 
States, who desire to travel from time to time between the United 
States and foreign countries in connection with their activities, as 
well as others who desire to leave the United States for the purpose 
of evading justice.” 
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problems and not the kinds of political disqualification em- 
bodied in the Passport Regulations. That statute and its 
predecessors envisage a war situation where virtually all 
travel is barred, with the exception of such travel deemed 
affirmatively necessary in the national interest. This coun- 
try is not at war today, nor is there actually a national 
emergency which could justify such extraordinary control 
over travel. The Korean War, which led to Proclamation 
No. 3004, ended July 27, 1953 (see Executive Order 10585, 
of January 1, 1955). That Proclamation which, although 
modified, has not been rescinded, cannot support travel con- 
trol if in fact an emergency does not exist. See Home 
Building & Loan Assoc. v. Blaisdell, 290 U. S. 398, 442, and 
eases cited therein. 


(f) The Secretary, in viewing the Immigration and 
Nationality Act as a source of substantive power, neces- 
sarily undercuts his principal argument that such absolute 
power was given him by 22 U.S. C. 21la. But by thus shift- 
ing his emphasis, he does not avoid the force of our argu- 
ment (supra, pp. 50-53), equally applicable to the Immigra- 
tion and Nationality Act, as to an unconstitutional delega- 
tion of legislative power. 


C. The Regulations conflict with the mandate of Congress. 


For nearly a century the will of Congress was that all 
citizens who so requested be given passports. This was 
the only condition in the first Federal passport statute of 
1856 (supra, p. 45), expanded in 1902 to include ‘‘other per- 
sons * * * owing allegiance, whether citizens or not * * *” 
(Ibtd.). Thus, non-citizenship (later non-allegiance) was 
the sole disqualification imposed by Congress. The Pass- 
port Regulations add further disqualifications and serve to 
deny passports to persons who satisfy these statutory tests. 


In only one respect has the Congressional mandate been 
modified, but the Regulations are far more extensive than 
the modifications. Section 6 of the Internal Security Act 
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of 1950, provides that, after a “Communist organization” 
is registered under the Act or becomes subject to a final 
order directing it to do so, it is unlawful for members to 
apply for or use a passport.27 (We need not concede the 
constitutionality of this statute in pointing to the patent 
disparities between the statute and the Regulations.) But: 


1. No organization has as yet registered under the 
statute nor is any at present subject to a final order to 
register. Commumst Party v. Subversive Activities Control 
Board, 351 U. 8. 115, reversing 96 App. D. C. 66, 223 F. 2d 
531. Yet the Department, for several years now, has denied 
passports as if the statute were in effect. 


2. The statutory proscription, in any case, applies only 
to persons who remam members with knowledge or notice 
that the organization has registered or has been finally 
ordered to do so. 50 U.S. C. 785(a). Bona fide termina- 
tion of membership, for whose showing the statute provides 
(50 U. S. C. 792 (i) (2)), ends the passport prohibition. 
Section 51.135(a) of the Regulations, however, prohibits 
passports not only to Communist Party members but also 
to former members if the Department concludes that they 
continue to act in furtherance of its “interests” and under 
its “discipline.” 

3. Sections 51.135(a) and (b), moreover, bar passports, 
under the circumstances there set forth, to certain classes 
of persons “regardless of the formal state of their affilia- 


87 The conflict between the statute and the Regulations is em- 
phasized by the Government’s admission to this Court in Communist 
Party of the United States v. Subversive Activities Control Board, 
96 App. D. C. 66, 223 F. 2d 531, that the statutory provisions “re- 
move a Communist organization member, who retains his membership 
with knowledge of its registration, or a final order against it, from 
eligibility for a passport.” (Resp. Brief, pursuant to Court’s order 
of September 13, 1953, p. 29; emphasis supplied.) 
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tion with the Communist Party * * *.” The statutory ban, 
as has been stated, is limited to “members.” 8 


The Department has been completely cognizant of the 
fact that its Regulations exceed the provisions of the 
statute. Its officials have repeatedly testified that the 
Regulations were an attempt to enforce “the spirit of the 
law.” *° But the Department is subject to the specific terms 
of the laws and standards established by the Congress, 
including the procedures and timetable for putting them 
into operation. Its anticipation of them and enlargement 
upon them, however motivated, are inconsistent with the 
legislative will and are invalid. United States v. Symonds, 
120 U. S. 46, 49-50; see also Manhattan General Equipment 
Co. v. Commissioner, 297 U. S. 129; Miller v. United States, 
294 U. S. 435; Campbell v. Galeno Chemical Co., 281 U. S. 
599; Merritt v. Welsh, 104 U. S. 694. 


D. The Regulations were promulgated im violation of the 


Administrative Procedure Act. 
| We respectfully refer this Court to the briefs submitted 
by the appellant in Robeson v. Dulles, — App. D. C. —, 
235 F. 2d 810, cert. den. — U. S. —, for a full discussion of 
this point (Br. 29-32; Reply Br. 9-11). 


| 38A recent attempt to amend the statute by incorporating the 
Department’s standards into law, H. R. 9991, 84th Cong., 2d Sess., 
was unsuccesful. 

| 89 See testimony of Scott McLeod, Administrator of the Bureau 
of Security and Consular Affairs, Hearings before the Subcom- 
mittee on Constitutional Rights of the Senate Committee on the 
Judiciary, p. 192; see also testimony of A. J. Nicholas, Assistant 
Chief of the Passport Division, before the Internal Security Sub- 
committee of the Senate Judiciary Committee, August 1, 1951, 83d 
Cong., Ist Sess, pp. 13-14. 
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POINT V 


The order below of June 26, 1956, denying Stewart’s 
motion for a preliminary injunction, was a clear abuse 
of discretion. The questions presented by this action 
are substantial; Stewart has suffered and will continue 
to suffer irreparable injury as a result of the passport 
denial; and the injury to the Secretary or the public 
interest by issuance of a passport pendente lite will be 
inconsiderable. Consequently, the prelimimary injunc- 
tion should be granted. 


For the reasons which we have presented, it is our view 
that Stewart is entitled to the final relief requested in the 
complaint, that is, a judgment declaring Stewart’s right to 
@ passport and an injunction against the Secretary’s con- 
tinued refusal of a passport to Stewart and directing him 
to issue one. Whether or not such a final judgment is 
appropriate at this stage of the case, however, there can 
be no doubt that Stewart is entitled to a preliminary injunc- 
tion directing the issuance of a passport pendente lite; and 
that the District Court’s denial of such interlocutory relief 
(464) was a clear abuse of discretion. 


As this Court has said, “A motion for a preliminary 
injunction requires the court to determine whether there 
are substantial questions and whether there would be irrep- 
arable injury to one party or the other, and to balance the 
equities between the parties.” Natvonal Lawyers Guild v. 
Brownell, 96 App. D. C. 252, 254, 225 F. 2d 552, 554. “Where 
the questions presented by an application for an interlocu- 
tory injunction are grave, and the injury to the moving 

will be certain and irreparable, if the application be 
denied and the final decree be in his favor, while if the 
injunction be granted the injury to the opposing party, 
even if the final decree be in his favor, will be inconsider- 
able, or may be adequately indemnified by a bond, the in- 
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junction usually will be granted.” Ohio Oi Co. v. Comvay, 
279 U. S. 813, 815. 


That this action presents substantial and grave ques- 
tions is clear and indisputable. 


Nor can there be any serious doubt as to the irreparable 
injury suffered by Stewart. Because of the Secretary’s 
refusal to grant him a passport, Stewart, since 1953, has 
been prevented from travelling to Italy, France, Germany, 
Switzerland, and Israel, in all of which countries employ- 
ment has been offered to him (8A, 13A, 21A, 22A). At the 
time the motion for a preliminary injunction was filed, em- 
ployment was being offered to Stewart in connection with 
the production of films in France and Italy, and his attend- 
ance in Paris was required in connection with a forthcom- 
ing production of a play which Stewart had adapted from 
the French (22A-23A). Because he did not have a pass- 
port, he could neither accept the employment offered nor 
travel to Paris in connection with the projected production 
of the play; nor could he seek employment in any foreign 
country other than Great Britain (bid.). Thus, he suffered 
a substantial loss in income and, so long as a passport is ~ 
denied him, will continue to suffer additional substantial 
losses (24A). 


| The Secretary’s refusal to grant Stewart a passport has 
also seriously impaired his health (8A, 13A-14A, 16A-17A, 
21A, 23A). Stewart, a 62-year-old man, has repeatedly 
been subject to attacks of bronchitis, arthritis, and catarrh, 
which are aggravated by the damp, cold climate of the Eng- 
lish winters (23A). His physician has urgently advised 
him to travel to drier and warmer climates during the win- 
ter season and has warned that, should he fail to do so, his 
already poor physical condition will be seriously impaired 
(23A, see 16A-17A). Yet, absent a passport, Stewart, since 
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1953, has been unable to leave England during the winter 
seasons (23A).* 


The showing of irreparable injury which Stewart has 
made in the District Court is, therefore, a strong one. And 
the conclusion of that Court that he “is not suffering any 
irreparable injury” (46A) is incomprehensible and clearly 
erroneous. 


Nor has the Secretary shown—and the District Court 
did not find—that any injury whatever would result to the 
Secretary or to the public interest if temporary passport 
facilities were accorded Stewart. Even the lengthy Knight 
affidavit (26A-33A), replete with allegations of past activi- 
ties (none more recent than 1951), nowhere suggests that 
the purposes of Stewart’s proposed travel, to France, Italy, 
Switzerland, Germany, are other than as he has repre- 
sented—for reasons of health and the exercise of his pro- 


40 On the Secretary’s recent application for a stay in this Court, 
in Case No. 13,622, Stewart submitted a letter from his physcian, 
dated November 19, 1956, which reads as follows: 

“* * * (Stewart) has been a patient of mine for a number 
of years, and he has, during that time, suffered from repeated 
attacks of bronchitis associated with severe catarrh and sinus- 
itis. These attacks are precipitated regularly by the cold, damp 
and fog of the London winter, and as they are increasing in 
severity, I have strongly advised him to leave England during 
the worst of the winter and spend it in a warmer and drier 
climate. I feel that unless he does this, his health will be seri- 
ously impaired.” 


The Department of State has suggested that, since a passport 
is available to Stewart for return to the United States, he may 
winter in the warmer climes of our country. But this “tongue-in- 
cheek” suggestion does not explain how Stewart, once he returned 
for the winter to the United States, could again travel to England, 
without a passport. Since he is blacklisted in the United States, 
he cannot earn a living in his profession here (3A, 21A); and see 
Cogley, Report on Blacklisting, I-Movies, particularly p. 170). It 
is that pressing need for a living which has compelled him to reside 
abroad (12A). 
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fession as author, playwright, and screen writer. How the 
public interest can be prejudiced by permitting this man to 
travel in Western Europe while this litigation is pending 
nowhere appears.*! 


The District Court concluded that a preliminary injunc- 
tion here “would alter the status quo and grant affirmative 
relief preliminarily” (45A). That it would “grant affirma- 
tive relief preliminarily” is clear; we had supposed that to 
be the function of an interlocutory injunction, not a cause 
for its denial. But, obviously, to direct the issuance of a 
temporary passport would restore, not alter, the status quo. 
Prior to the action complained of here, that is, the refusal 
of the Secretary to issue a passport to Stewart, he enjoyed 
the liberty to travel, the natural right of all American citi- 
zens. By withdrawing passport facilities from him, the 
Secretary has deprived him of that liberty. It is thus the 
Secretary who has disturbed the status quo; and it is the 
very purpose of this lawsuit to restore it. 


For these reasons, the order of the District Court, 
entered on June 26, 1956, denying Stewart’s motion for a 
preliminary injunction should be reversed and—unless final 
relief is granted to him—that Court should be directed 
forthwith to enter a preliminary injunction directing issu- 
ance of a passport to Stewart pendente lite. 


41 To the contrary, the record shows that Stewart’s contributions 
to a better understanding of the United States in England and to 
an enhancement of good Anglo-American relations have been recog- 
nized even by our own Embassy in London (17A-18A; and see also 
18A-19A). 








4% peek yu gt 





63 


POINT VI 


The order below of November 16, 1956, is in error 
insofar as it fails to grant Stewart the declaratory judg- 
ment and injunction prayed for in the complaint. 
Should it be held, however, that such final relief at this 
stage of the action is inappropriate, the order, insofar 
as it remands the case to the Department of State, is 
proper and should be affirmed. 


The order entered in the District Court on November 16, 
1956. (61A-63A) denied the cross-motions for summary 
judgment filed below and remanded the case to the Depart- 
ment of State for a quasi-judicial hearing and a decision 
by the Secretary of State on Stewart’s passport applica- 
tion. Both the Secretary and Stewart have appealed from 
that order; Stewart’s appeal, however, being limited to the 
Court’s failure to grant him the final declaratory judgment 
and injunction prayed for in the complaint (64A). 


We have already presented those considerations which, 
in our view, compel a mandate to the District Court direct- 
ing the grant of final relief to Stewart (supra, pp. 18-62). 
This is not a case where the District Court has denied sum- 
mary judgment because there is any dispute as to the facts. 
There is no conflict as to the nature and history of the 
administrative proceedings and action of which judicial 
review and from which judicial relief are sought. This is 
not a case where there is any genuine issue as to any ma- 
terial fact which remains to be tried. Cf. Division 689, 
Amalgamated Assoc. etc. v. Capital Transit Co., 97 App. 
D. C. 4, 227 F. 24 19. There being no issue as to the facts, 
Stewart is entitled as a matter of law to a declaration ad- 
judging his eligibility for a passport and to an injunction 
against the Secretary’s continued refusal to grant him one. 
The District Court’s order of November 16, 1956, insofar 
as it failed to grant such a judgment and injunction, was 
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in error; the order should be reversed; and the District 
Court directed to grant the relief requested. 


| Should this Court hold, however, that final relief may 
not be accorded Stewart at this stage of the proceeding, the 
order of November 16, 1956, is otherwise completely justi- 
fied. And the Secretary’s appeal is without merit. 


It is paragraph 4 of the District Court order to which 
the Secretary takes exception. But the provisions of that 
paragraph were derived from and deliberately modelled on 
the order entered by this Court, on June 2, 1955, in Dulles v. 
Nathan, No. 12,727 (see 96 App. D. C. 190, 225 F. 2d 29) 
and this Court’s opinion and judgment in Boudim v. Dulles, 
— App. D. C. —, 235 F. 2d 532. Thus: 


(a) Paragraph 4(a) of the November 16, 1956, order 
is substantially the same as paragraph 1 of the decretal 
portion of the order in Nathan; the word “promptly” has, 
however, been substituted for the specific time limitations 
in the Nathan order. 


_(b) Paragraph 4(b) is substantially the same as para- 
graph 2 of the Nathan order; again, the word “promptly” 
has been substituted for the specific time limitations in 
Nathan. 


(c) Paragraph 4(c) is the same as paragraph 3 of the 
Nathan order. 


_(d) Paragraph 4(d) is derived from paragraphs 4 and 
5 of the Nathan order, again eliminating the specific time 
limitations; and from the opinion in Boudim (see 235 F. 2d 
at 535-536). 


The Secretary’s failure promptly to comply with the 
order of the District Court and his challenge here to that 
order are of a piece with the Department’s persistent dis- 
regard of the repeated rulings of this Court. The Secretary 
cannot, and we assume will not, distinguish the procedures 
required by the November 16, 1956, order from those 
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decreed in Nathan and Boudin. .The Secretary will say, 
however, that the procedures imposed in Natham were as 
a condition to the grant of a stay there on the Secretary’s 
request; and that in both Nathan and Boudm there was 
no issue of the failure of the passport applicants to furnish 
complete affidavits under § 51.142 of the Regulations. In 
whatever language it may be couched, however, the Secre- 
tary’s plea is that this Court really did not mean what it 
said in Nathan and Boudin. We think it did. 


First, it is plain that the failure to furnish an affidavit 
was at issue in Boudin. The Secretary himself put it in 
issue and insisted that Boudin’s failure to furnish an 
affidavit as to past Communist Party membership justified, 
at least in part, the Secretary’s refusal to grant him a 
passport (Brief for Appellant, Dulles v. Boudin, No. 13031, 
pp. 15-24). This Court rejected that argument. It held 
that, although Boudin’s failure to furnish a complete affi- 
davit might be considered by the Secretary, to the extent 
it might be relevant and together with other factors, in 
arriving at his decision, it could not afford a ground for 
a passport denial (Boudin v. Dulles, supra, 225 F. 2d at 
535).42 And it directed a determination by the Secretary 
on Boudin’s passport application. 


Similarly, in the Nathan case, this Court directed a 
hearing in the Department of State and a decision by the 
Secretary despite Dr. Nathan’s refusal to furnish a state- 
ment as to past political activities on which the Depart- 
ment insisted (see Affdt. of Nicholas, June 2, 1955, No. 
12,727). 


42 The order of November 16, 1956, here involved, expressly 
provides (paragraph 5) that it shall not preclude such consideration 
(62A-63A). It is worthy of note that whereas in Boudin, the affi- 
davit of non-membership furnished covered the present and two 
years in the past; the affidavit furnished by Stewart affirms non- 
membership presently and for fifteen years. 
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_ hat the procedure prescribed by the District Court 
in its order of November 16, 1956, may vary in some 
respects from those set forth in the Passport Regulations 
is no cause for striking down the order. The November 
16, 1956 order, derived from and embodying the prior 
rulings of this Court in Natham and Boudin, is in all 
respects consonant with due process and conforms with 
common administrative practice. The procedures pre- 
scribed by the order are fair and well designed to protect 
the procedural rights of the passport applicant. Their 
variance from the Regulations promulgated by the Secre- 
tary will not adversely affect the public interest. Despite 
such variance, the Department of State was able to adjust 
to such procedures in the Nathan, Boudin and Dayton 
cases supra, without catastrophic consequences. And we 
are certain the Department can adjust to such procedures 
here as well without endangering the public interest. 


Conclusion 


For the foregoing reasons, Stewart is entitled to the 
following relief: 


1. The District Court’s order of November 16, 1956, 
should be reversed, and the case remanded to the District 
Court with directions to enter a summary judgment grant- 
ing Stewart the declaratory and injunctive relief prayed 
for in the complaint. 

2. If, however, this Court should consider the grant 
of summary judgment at this stage of the action inappro- 
priate— 

a. The District Court’s order of June 26, 1956, should 
be reversed, and the case remanded to the District 
Court with directions to enter a preliminary 
injunction enjoining the Secretary from refusing, 
and directing the Secretary to grant, a passport 
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to Stewart pending the determination of this 
action; and | 


b. The District Court’s order of November 16, 1956, 
should be affirmed. 


Respectfully submitted, 


Leonazp B. Bovunpry, 
Harry IL Rann, 
Attorneys for Donald Ogden Stewart. 


December 17, 1956. 











APPENDIX 
REGULATIONS 
Trrte 22—Forricn RELations 
Cuaprer I—DeparTMent or STATE 
Part 51—Passports 
Subpart B—Regulations of the Secretary of State. 


Pursuant to the authority vested in me by paragraph 
126 of Executive Order No. 7856, issued on March 31, 1938 
(3 F. R. 681; 22 C. F. R. 51.77), under authority of section 1 
of the Act of Congress approved July 3, 1926 (44 Stat. 887; 
22 U.S. C. 211a), the regulations issued on March 31, 1938 
(Departmental Order 749) as amended (22 C. F. R. 51.101 
to 51.134) are hereby further amended by the addition of 
new sections 51.135 to 51.143 as follows: 


§ 51.135 Limitation on Issuance of Passports to Per- 
sons Supporting Communist Movement. In order to pro- 
mote the national interest by assuring that persons who 
support the world Communist movement of which the Com- 
munist Party is an integral unit may not, through use of 
United States passports, further the purposes of that 
movement, no passport, except one limited for direct and 
immediate return to the United States, shall be issued to: 


(a) Persons who are members of the Communist Party 
or who have recently terminated such membership under 
such circumstances as to warrant the conclusion—not other- 
wise rebutted by the evidence—that they continue to act in 
furtherance of the interests and under the discipline of the 
Communist Party; 

(b) Persons, regardless of the formal state of their 
affiliation with the Communist Party, who engage in activi- 





ties which support the Communist movement under such 
circumstances as to warrant the conclusion—not otherwise 
rebutted by the evidence—that they have engaged in such 
activities as a result of direction, domination, or control 
exercised over them by the Communist movement; 


(c) Persons, regardless of the formal state of their 
affiliation with the Communist Party, as to whom there is 
reason to believe, on the balance of all the evidence, that 
they are going abroad to engage in activities which will 
advance the Communist movement for the purpose, know- 
ingly and wilfully of advancing that movement. 


§$51.136 Limitations on issuance of passports to cer- 
taim other persons. In order to promote and safeguard the 
interests of the United States, passport facilities, except for 
direct and immediate return to the United States, will be 
refused to a person when it appears to the satisfaction of 
the Secretary of State that the person’s activities abroad 


would: (1) violate the laws of the United States; (2) be 
prejudicial to the orderly conduct of foreign relations; or 
(3) otherwise be prejudicial to the interests of the United 
States. 


 §51.137 Notification to Person Whose Passport Appli- 
cation Is Tentatwely Disapproved. A person whose pass- 
port application is tentatively disapproved under the pro- 
visions of § 51.135 or § 51.136 will be notified in writing of 
the tentative refusal, and of the reasons on which it is 
based, as specifically as in the judgment of the Department 
of State security considerations permit. He shall be en- 
titled, upon request, and before such refusal becomes final, 
to present his case and all relevant information informally 
to the Passport Division. He shall be entitled to appear 
in person before a hearing officer of the Passport Division, 





and to be represented by counsel. He will, upon request, 
confirm his oral statements in an affidavit for the record. 
After the applicant has presented his case, the Passport 
Division will review the record, and after consultation with 
other interested offices, advise the applicant of the de- 
cision. If the decision is adverse, such advice will be in 
writing and shall state the reasons on which the decision 
is based as specifically as within the judgment of the De- 
partment of State security limitations permit. Such advice 
shall also inform the applicant of his right to appeal under 
§ 51.138. 


§ 51.138 Appeal by Passport Applicant. In the event 
of a decision adverse to the applicant, he shall be entitled 
to appeal his case to the Board of Passport Appeals pro- 
vided for in $ 51.139. 


§51.139 Creation and Functions of Board of Passport 
Appeals. There is hereby established within the Depart- 
ment of State a Board of Passport Appeals, hereinafter 
referred to as the Board, composed of not less than three 
officers of the Department to be designated by the Secre- 
tary of State. The Board shall act on all appeals under 
§ 51.138. The Board shall adopt and make public its own 
rules of procedure, to be approved by the Secretary, which 
shall provide that its duties in any case may be performed 
by a panel of not less than three members acting by major- 
ity determination. The rules shall accord applicant the 
right to a hearing and to be represented by counsel, and 
shall accord applicant and each witness the right to inspect 
the transcript of his own testimony. 


§51.140 Duty of Board to Advise Secretary of State 
of Action for Disposition of Appealed Cases. It shall be the 
duty of the Board, on all the evidence, to advise the Secre- 
tary of the action it finds necessary and proper to the dis- 
position of cases appealed to it, and to this end the Board 








may first call for clarification of the record, further investi- 
gation, or other action consistent with its duties. 


- §5L141 Bases for Fimdings of Fact by Board. (a) In 
making or reviewing findings of fact, the Board, and all 
others with responsibility for so doing under §§ 51.135- 
51.143, shall be convinced by a preponderance of the evi- 
dence, as would a trial court in a civil case. 


(b) Consistent and prolonged adherence to the Commnu- 
nist Party line on a variety of issues and through shifts 
and changes of that line will suffice, prima facie, to support 
a, finding under § 51.135(b). 


§51.142 Oath or Affirmation by Applicant as to Mem- 
bership in Commumst Party. At any stage of the proceed- 
ings in the Passport Division or before the Board, if it is 
deemed necessary, the applicant may be required, as a part 
of his application, to subscribe, under oath or affirmation, 


to a statement with to present or past membership 
in the Communist Pate if applicant states that he 1S & 
Communist, refusal of a passport in his case will be without 
further proceedings. 


§51L143 Applicability of Sections 51.137-51.142. Ex- 
eept for action taken by reason of non-citizenship of geo- 
graphical limitations of general applicability necessitated 
by foreign policy considerations, the provisions of 51.137- 
51.142 shall apply in any case where the person affected 
takes issue with the action of the Secretary in granting, 
refusing, restricting, withdrawing, cancelling, revoking, ex- 
tending, renewing or in any other fashion or degree affect- 
ing the ability of such person to receive or use a passport. 











RuLEs oF THE Boarp or Passport APPEALS 


Pursuant to the authority vested in the Board of Pass- 
port Appeals by the Regulations of the Secretary of State 
issued on August 28, 1952 (17 F. R. 8013; 22 C. F. R. 51.139) 
and pursuant to the authority vested in the Secretary of 
State by paragraph 126 of Executive Order No. 7856, is- 
sued on March 31, 1948 (3 F. R. 681; 22 C. F. R. 5177), 
under authority of Section 1 of the act of Congress ap- 
proved July 3, 1926 (44 Stat. 887; 22 U. S. C. 21la), 
the regulations issued on March 31, 1938 (Departmental 
Order 749) as amended (22 C. F. R. 51.101 through 51.143) 
are hereby further amended by the addition of the following 
Rules of the Board of Passport Appeals as adopted by the 
Board, and approved by the Secretary for incorporation as 
sections 51.151 through 51.170 of Subpart B of Part 51 of 
22 C. F. B.: 


§$51.151 Orgamzation of Board. The Secretary of State 
shall appoint a Board of Passport Appeals consisting of 
three or more members, one of whom shall be designated 
by the Secretary as Chairman. The Chairman shall assure 
that there is assigned to hear the appeal of any applicant 
a panel of not less than three members including himself 
or his designee as presiding officer, which number shall 
constitute a quorum. 


§ 51.152 Decisions of the Board. Decisions shall be by 
majority vote. Voting may be either in open or closed 
session on any question except recommendations under 
§ 51.140, which shall be in closed session. Decisions under 
§ 51.140 shall be in writing and shall be signed by all par- 
ticipating members of the Board. 


§ 51.153 Counsel to the Board. A Counsel, to be desig- 
nated by the Secretary of State, shall be responsible to 
the Board for the scheduling and presentation of cases, 








aid in legal and procedural matters, information to the 
applicant as to his procedural rights before the Board, 
maintenance of records and such other duties as the Board 
_ or the Chairman, on its behalf, may determine. 


§51.154 Ezammer. The Board may, within its discre- 
tion, appoint an examiner in any case, who may, with re- 
spect to such case, be vested with any or all authority vested 
in the Board or its presiding officer, subject to review and 
final decision by the Board, but, an applicant shall not be 
denied an opportunity for a hearing before the Board 
unless he expressly waives it. 


| §51155 Chatrman. The Chairman, or his designee, 
| shall preside at all hearings of the Board, and shall be 
| empowered in all respects to regulate the course of the 
hearings and pass upon all issues relating thereto. The 
Chairman, or his designee, shall be empowered to admin- 
ister oaths and affirmations. 


§51.156 Prior admmstrative remedies. It is required 
| that prior to petitioning for an appeal, an applicant shall 
_ (a) exhaust the administrative remedies available in the 
Passport Office, as set out in § 51.137, and (b) comply with 
the provisions of § 51.142, as part of his application, if 
deemed necessary by the Passport Office. 


§ 51.157 Petition. An applicant desiring to take an ap- 
peal shall, within thirty calendar days after receipt of the 
advice of adverse decision by the Passport Office, file with 
_ the Board a written petition under oath or affirmation 
_ which shall, in plain and concise language, refute or explain 
the reasons stated by the Passport Office for its decision. 


§51.158 Delwery of papers * * * 


§ 51.159 Notice of hearing. Applicant shall receive not 
less than five calendar days notice in writing of the sched- 





w 


uled date and place of hearing which shall be set for a 
time as soon as possible after receipt by the Board of ap- 
plicant’s petition. 


§ 51.160 Appearance. Any party to any proceedings 
before the Board may appear in person, or by or with his 
attorney, who must possess the requisite qualifications, as 
hereinafter set forth, to practice before the Board. 


§ 51.161 Applicant’s attorney * * * 


§ 51.162 Supplementary information to applicant. The 
purpose of the hearing is to permit applicant to present 
all information relevant and material to the decision in 
his case. Applicant may, at the time of filing his petition, 
address a request in writing to the Board for such addi- 
tional information or explanation as may be necessary to 
the preparation of his case. In conformity with the rele- 
vant laws and regulations, the Board shall pass promptly 
and finally upon all such requests and shall advise applicant 
of its decision. The Board shall take whatever action it 
deems necessary to insure the applicant of a full and fair 
consideration of his case. 


§ 51.163 Hearings. The Passport file and any other 
pertinent Government files shall be considered as part of 
the evidence in each case without testimony or other for- 
mality as to admissibility. Such files may not be examined 
by the applicant, except the applicant may examine his ap- 
plication or any paper which he has submitted in connec- 
tion with his application or appeal. The applicant may 
appear and testify in his own behalf, be represented by 
counsel subject to the provisions of § 51.161, present wit- 
nesses and offer other evidence in his own behalf. The 
applicant and all witnesses may be cross-examined by any 
member of the Board or its counsel. If any witness whom 
the applicant wishes to call is unable to appear personally, 














the Board may, in its discretion, accept an affidavit by him 
or order evidence to be taken by deposition. Such deposi- 
tions may be taken before any person designated by the 
Board and such designee is hereby authorized to admin- 
ister oaths or affirmations for the purpose of the deposi- 
tions. The Board shall conduct the hearing proceedings in 
such manner as to protect from disclosure information 
affecting the national security or tending to disclose or com- 
promise investigative sources or methods. 


§ 51.164 Admissibility. The Board and the applicant 
may introduce such evidence as the Board deems proper. 
Formal rules of evidence shall not apply, but reasonable 
restrictions shall be imposed as to the relevancy, com- 
petency, and materiality of evidence presented to the Pass- 
port Office’s stated reasons for its decision and/or to the 
application of § 51.135 or § 51.136 to applicant’s case. 


| §51.165 Argumentation. All argumentation shall be 
directed to the application of the passport regulations to 
the facts of the particular case. The Board will permit no 
oral argument or motions relative to the legality or pro- 
priety of the hearing or other procedures of the Board. 
Submission of such argument or motions will be confined 
to the filing of written briefs, objections, or motions to be 
made a part of the record. The Board will not undertake 
to consider any such motion or contention. 


§ 51.166 Privacy of hearings. Hearings shall be pri- 
vate. There shall be present at the hearing only the mem- 
bers of the Board, Board’s Counsel, official stenographers, 
Departmental employees concerned so marked, the appli- 
‘cant, his counsel, and the witnesses. Witnesses shall be 
‘present at the hearing only while actually giving testimony. 


§ 51.167 Misbehavior before Board * * * 





§ 51.168 Transcript of hearings. A complete verbatim 
stenographic transcript shall be made of hearings by quali- 
fied reporters, and the transcript shall constitute a per- 
manent part of the record. Upon request, the applicant and: 
each witness shall have the right to inspect the transcript 
of his own testimony. 


§ 51.169 Notice of decision. The Board shall communi- 
cate the action recommended under § 51.140 on all cases 
appealed to it, to the Secretary of State. The decision of 
the Secretary of State shall be notified in writing to the 
applicant. Such notice shall be given the applicant as 
promptly as possible after his hearing before the Board. 


§ 51.170 Probative value of evidence. In determining 
whether there is a preponderance of evidence supporting 
the denial of a passport the Board shall consider the entire 
record, including the transcript of the hearing and such 


confidential information as it may have in its possession. 
The Board shall take into consideration the inability of 
the applicant to meet information of which he has not 
been advised, specifically or in detail, or to attack the credit- 
ability of confidential informants. 
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QUESTIONS PRESENTED 


In the opinion of the Secretary of State the following ques- 
tions are presented: ) 

_L. Whether the actions of the Department of State, in 
processing the passport application of an American citizen resi- 
dent in London who alleges that his lack of a passport prevents 
his travel to Europe and Israel, can constitute a governmental 
restraint upon the applicant’s liberty to travel within the mean- 
ing of the Fifth Amendment, thereby subjecting those actions 
to judicial review. 

2. In the alternative, 

(a) Whether the district court erred in assuming jurisdiction 
to decide the validity of the actions of the Passport Office in 
processing Stewart’s passport application, before Stewart had 
exhausted the administrative remedies. 

(b) Whether the district court erred in ruling that, in the 
circumstances of this case, Stewart had substantially complied 
with the affidavit requirement of the Passport Regulations and 
that the request of the Passport Office for a further affidavit 
was therefore unauthorized. 

3. Whether the Passport Regulations are valid insofar as 
they permit the Department of State to terminate the admin- 
istrative process upon the applicant’s failure to submit an 
affidavit respecting past membership in the Communist Party 
as required by the Regulation. 

4. Whether the district court erred in requiring the Secre- 
tary of State to conduct the continuation of the administrative 
process under specified procedures in conflict with those pro- 
vided by the Passport Regulations and the Rules of the Board 
of Passport Appeals. 

5. Whether the order of the district court denying Stewart’s 
motion for summary judgment is an appealable order. 

6. Whether the district court’s denial of Stewart’s motion 
for a preliminary injunction was clearly erroncous or an abuse 
of discretion. 
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L The district court erred in granting relief to Stewart, since 
the complaint failed to state a claim upon which relief could 
IDG ren Ct on nn cece 

A. The actions here complained of in connection with 
Stewart’s passport application do not interfere with 
“ whatever judicially cognizable right to travel Stew- 
art may have under the fifth amendment, ‘since no 
‘law or threatened action of the United States pre- 


vents Stewart’s desired travel without a passport.._- 


L. The withholding of a passport from Stewart 
* ‘does not constitute a governmental interfer- 
ence with his Nberty to travel... 


BBeouwnad 


b 


2. The Passport Regulations of the Secretary of: ° 


State validly apply to persons whose travel 


is not hindered by the provisions of 8 U. S.C. 


B. Even assuming, erguendo, that the existence of foreign 
laws. inhibiting nonpassport travel requires the ap- 


plication of constitutional standards and judiciat - 


review to the actions of the Secretary in considering 
passport applications, Stewart’s failure to plead the 


.. foreign .laws .on which. he relies or to allege any - 
= ‘efforts on his part to gain entry without a passport 


into the ‘countries which he wishes to visit results 
in a failure to state a claim upon which relief may 
be 


a ere Se ne ee ae 
Il. The district court erred in requiring a continuation of the 


administrative process in the absence of a complete affidavit 
relating to Stewart’s past membership vel non in the Com- 
munist Party. 





A. The district court could not properly accept jurisdiction 


to: determine the validity of requiring the submission 
of an affidavit with respect to past Communist Party 


* cm. 





i Wie Departeuait 0 -Btuee erapeciy conmeraad S05 Swit’ 
regulation as requiring the submission of an affidavit 
- With respect to any past membership in the Com- 
maunist Party, if deemed necessary 

C. As construed by the Passport Office, section 51.142 is 
D. In failing to execute the requested affidavit, Stewart 
failed to make the full and fair disclosure of mate- 
rial matters required in order to entitle him to the 

relief granted..........-________..--.-. 
IIL. The district court erred in requiring that the continuation of 
the administrative process be conducted under procedures 
which conflict with those provided by the passport regula- 
. tions and the rules of the Board of Passport Appeals... 
TV. The issues raised by Stewart in connection with his appeal in 
No. 13688, attacking the district court’s failure to grant him 
. the relief prayed for in his complaint, are not properly be- 
fore this court, and, in any event, are without merit_______ 
' V. The district court did not abuse its discretion in denying Stew- 
m4 art’s motion for a preliminary injunction................. 
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PI cece carr se ioe ee 
in an action brought by Stewart for declaratory and injunetive 
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» 
“relief Appeal No. 13533 is an appeal by Stewart from an order 
of the district court (per Lerts, J.) entered on June 26, 1956 
(46A),? denying Stewart’s motion for a preliminary injunction. 
Appeal No.-13622 is an appeal by the Secretary of State from 
an order of the district. court (per Sco wernHavt, J.) entered 
on November 16, 1956 (61A-63A) remanding the case to the 
Department of State with directions for the further adminis- 
trative processing of Stewart’s passport application. Appeal 
No. 13638 is ‘an appeal by Stewart from the latter order, inso- 
far as it fails to grant a declaratory judgment and an injunction 
_ as prayed for in the complaint: The appents have been con- 

solidated by orders of this Court. 
The complaint im this action (24-204) ore a judgment 
, declaring that Stewart is entitled to a passport and that the 
Passport Regulations of the Secretary of State are unlawful 
and invalid* (9A). Stewart further prayed that the court 
- enjoin the Secretary from continuing to refuse to grant him a 
passport, direct the Secretary to issue him a standard passport, 
and issue a preliminary injunction, pendente lite, directing the 
. Secretary forthwith to issue Stewart a passport effective until 
the termination of the court action (9A). Stewart alleged that 
the Passport Regulations and the. actions taken thereunder in 
connection with Stewart's case were in violation of the Con- 
stitution and the pertinent statutes (7A) ; and, further, assum- 

ing the validity of the Regulations, that Stewart is not within 
- the categories of persons to whom passports are to be denied 
under Sections 51.135 and 51.136 of the Regulations (7A-8A). 
Finally, the complaint alleged that Stewart had no adequate 

*In view of the several appeals here consolidated and the practice adopted 
' {m Stewart's brief, the parties to these appeals will be designated as follows: 
Donald Ogden Stewart, plaintiff below and appellant in Nos. 13533 and 
18688 and appellee in No. 13622, as “Stewart”; and John Foster Dulles, 
defendant below and appellant in No. 138622 and appellee in Nos. 13533 and 
13688, as “the Secretary of State” or “the Secretary”. | 

* Page references designated “A” are to the Jaint Appendix. References 
to “Br. ——” are to Stewart’s brief; those to “Brieh? Br. ——” are to the 
‘prief for the Secretary of State (appellee) in Walter Brieht v. John Foster 
Dulles, C. A. D. C. No. 18817, now pending before this Court. ° 

*The Passport Regulations (22 CFR, 1955 Supp., 51.135-61.148) and the 


Rules of the Board of Passport Appeals ee ee SLE SEEM 
ave apt forth in the Appendix to Stewart's brief, pp. i-ix. 
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remedy at law and that there were no further administrative 
remedies available to him (8A). The facts are as follows: 

4 is Proceedings in the Department of State. Stewart, an 
American citizen, is an author, playwright, and screen writer 
who has resided in London, England since 1950 (2A-3A). ‘The 

t of State issued Stewart a passport on May 15, 
1951 (3A, 26A): On June 5, 1952, the American Embassy: in 
London was instructed to withdraw this passport and furnish 
Stewart one valid only for direct return to the United States 
(26A). A request for a new passport was made on Stewart’s © 
behalf on February 17, 1955 (26A). On March 30, 1955, the 
Department of State instructed the Embassy in London to in- 
form Stewart of certain information available to the Depart- 
ment which made it appear that his case came within the pro- 
visions of Section 51.135 of the Passport Regulations, relating 
to applicants affiliated with the Communist movement (26A).* 
Stewart was informed that it would be necessary for him to 
furnish an affidavit of the type specified in Section 51.142 of the 
Regulations, stating whether he was then or ever had been & 
member of the Communist Party (4A, 27A). Stewart there- 
upon submitted an affidavit to the American Embassy regard- 
ing the allegations which had been communicated to him, 
denying the first allegation and commenting on or explaining 
the others, but making no mention of present al aaaacaircieed 
ship in the Communist Party (10A-11A). 

At the request of Stewart’s attorneys, an informal hearing 
was held in the Passport Office in Washington, D. C., pursuant: 
to Section 51.137 of the Regulations, at which Stewart was 
represented by his attorney (4A, 28A). During the hearing, 
some of Stewart’s other connections with Communist activities. 
were called to the attention of his attorney, namely: that the: 
April. 15, 1951, issue’ of the Worker (Sunday edition of the 


“The Embassy was instructed to inform Stewart that this information 
indicated that he was present at the first meeting of the Hollywood, Cali- 


that in March 1952 he signed a protest against the liquidation of the Inter- 
national Workers Order; and that since Stewart had been in England he 
: had contacted friends in Communist literary and scientific circles there 
(286A). . 
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Daily Worker) reported the reading of a message from Stewart, 
honoring the “Hollywood ten”, at a meeting of the National 
Council of Arts, Sciences, and Professions; that plaintiff had 
attended, as an American “delegate”, the World Congress of 
Intellectuals in Defense of Peace at Wroclaw (Breslau), 
Poland, in August 1948; and that while in England Stewart had 
been closely associated with such persons as Hyman Berger, 
Monica Felton, Anita Rimel, and William Miles (alias Miles 
Molleson), all associated in stated ways with the Communist 
Party or Communist activities (28A). When the Passport 
Office noted that Stewart had not furnished the requisite affi- 
davit concerning Communist Party membership, his attorney 
stated that Stewart refused to submit such an affidavit (28A). 

On December 7, 1955, Stewart submitted a regular passport 
application form through the American Embassy i in London, 
but without the requested affidavit concerning Communist 
Party membership (4A, 28A). A second sworn statement, 
dated January 18, 1956, was submitted to the Passport Office 
by Stewart in which he set forth reasons for the urgency of his 
travel, reaffirmed his denial of political activity while in Eng- 
land, and alleged affirmative contributions to Anglo-American 
relations (12A-16A). Again, however, no reference was made 
to present or past membership in the Communist Party. The 
Director of the Passport Office, Miss Frances G. Knight, there- 
after informed Stewart and his attorneys, by letter dated March 
16, 1956, as follows (5A): 


In view of the provisions of Sec. 51.142 of the Passport 
Regulations, the Department is not in a position to give 
further consideration to your passport application until 
you submit an affidavit indicating whether you are now 
or ever have been a member of the Communist Party. 
Upon request, however, the Department is authorizing 
the issuance of a passport only for direct return to the 
United States. 


Following inquiry by Stewart’s attorneys, Miss Knight further 
advised Stewart by letter of April 3, 1956 (5A): 

The next procedural step is for * * * [Stewart] to 

come forward and complete his application by submit- 
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ting the requested affidavit and otherwise to cooperate 
with the Department in its effort to determine the facts 
in this case. 


On April 16, 1956, Stewart submitted an affidavit to the Pass- 
port Office in which he stated that he was not then a member 
of the Communist Party and had not been a member of that 
party at any time during the past 15 years (19A,29A). Stewart 
further attested that he did not believe himself to be a person 
otherwise within the categories described by Sections 51.135 
(b) and (c) and 51.136 of the Passport Regulations (19A-— 
20A). The record does not indicate any action by the Pass- 
port Office with respect to this affidavit prior to the filing of 
the complaint or subsequent thereto. 

2. Proceedings in the district court. The complaint (2A— 
20A) was filed in the district court on May 1, 1956. On May 
8, 1956, Stewart filed 2 motion for a preliminary injunction 
(20A-21A), supported by his affidavit (21A—24A) setting forth 
the basis for his claim to irreparable injury from the Passport 
Office’s refusal to give further consideration to his application 
in the absence of an affidavit fully complying with Section 
51.142 of the Regulations. Stewart reiterated his earlier allega- 
tions (12A—14A) to the effect that without a passport he was 
unable to accept offers of employment in countries on the 
continent, and that his health was in danger of impairment 
from the winter climate in England (21A-24A). 

In opposition to Stewart’s motion, the Secretary of State 
filed an affidavit of Miss Knight (26A-33A), relating the his- 
tory of the passport proceedings in the Department of State 
and setting forth the reasons why she “still deem[ed] it neces- 
sary for [Stewart] to execute an affidavit in terms requested 
before I can further consider his request for passport facilities 
other than for direct return to the United States” (33A). Miss 
Knight stated that her continuing request was based upon “in- 
formation set forth in (a) government publications, news re- 
ports and other pubhe sources; and (b) confidential reports 
from another agency of the Government from which informa- 
tion it appears that [Stewart] has manifested a consistent and 
prolonged adherence to the Comunist Party line on a variety of 
issues through shifts and changes of that line” (29A-30A). 
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~The information obtained from public sources showed, accord- 
ing to the affidavit, that “during the past 20 years, [Stewart] 
-has been a consistent supporter of Communist organizations 
and activities—more than 70 of them according to reports of 
-the House Committee on Un-American Activities” (30A). As 
examples, Miss Knight noted Stewart’s activity in six organ- 
.izations which have been the subject of proceedings before the 
Subversive Activities Control Board, and his presidency of 
ohe organization and association with at least six others which 
‘have been cited by the Attorney General as Communist pur- 
-‘suant to Executive Order 9835. and Executive Order 10450 
(30A-31A). Also noted was Stewart’s sponsorship of “numer- 
ous activities described by legislative committees as Commu- 
nist-fronts”, of which four such activities were named; and 
five other examples of Stewart’s past activities manifesting “ ‘an 
affinity for Communist activities and programs * * *” (31A). 
Miss Knight summarized the testimony of seven witnesses be- 
fore the House Committee on Un-American Activities as fol- 
lows (31A-32A): | 
, * * © screenwriter Martin Berkley testified that the 
Hollywood section of the Communist Party was organ- 

' ged at a meeting in his home in June 1937, at which 

| meeting [Stewart] was present, and that Mr. Berkley 

was later advised that [Stewart], as a member-at-large 
of the Communist Party, would not be attending meet- 

. , ings of the section in order to avoid exposition of 

.. [Stewart's] membership -in the Communist Party; 

_ | | -gereenwriter Richard Macaulay stated that he was 
--. “morally certain” plaintiff was a Communist; writer 
_.-» Morrie Ryskind testified that while at a meeting of the 
is! ’-. League of American Writers, he heard [Stewatt} say 
. - American writers do need Communism”; motion pic- 

.. ture critic John Charles Moffit testified that both he and 

-, ‘>. [Stewart] had been present at a meeting of the Holly- 
|: .. wood Anti-Nazi League when the group was addressed 
| .. »@8 “We Communists”; motion picture producer .and 
‘...L¢ director Samuel Grosvenor Wood when asked to name 
--,. ©° Motion picture writers known to him as Communists 
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_ testified, “I don’t think there is any question about 
* *-* Donald Ogden Stewart”;. motion picture execu- 
tive James K. McGuiness testified that, when [Stewart] 
- was writing for his studio in 1941, [Stewart] .“consist- 
ently followed the Communist Party line in every twist 
and turn”;-and journalist Howard Rushmore testified 
that while he was with the Daily Worker, he attended 
a meeting of the Communist Party faction of the League 
- of American Writers, during which [Stewart] was: dis- 
- cussed as 2 possible candidate for presidency of the 
Lengueand thet (venir was referred to as “Comrade 
Stewart”. 


ITs fiievsks ‘ale’ luted Chall Giawart’s “olcivitine Soctaaia 
the United States * * ° exhibited a. similar support of Com- 
munist programs, as evidenced by his participation m” the 
aforementioned World Congress of Intellectuals in Defense of 
Peace in Wroclaw (Breslau), Poland, in 1948, and his sponsor- 
ship of the American Continental Congress for World Peace in 
Mexico City in 1949 (32A). 

’. Miss Knight stated that the information contained im te- 
ports from another agency of the Government further docu- 
mented specifie activities of Stewart. in connection. with three 
‘of the organizations previously listed, and also revealed that. 
wile Stewart “lise: heen: in Engiand, he: Ess’ been, aeanciating 
with known Communists” 

‘Supplemental affidavits were filed both by Miss. Knight 
(384-394) and Stewart (40A-43A) im’ connection with the 
‘motion for preliminary injunction. ° After hearing argument 
of counsel, the district court (per LETTS, J.), on June 26, 1956, 
entered findings of fact and conclusions of law and an order 
‘denying the motion for a preliminary injunction (444-464). 
The court found that Stewart had “submitted a sworn state- 
ment denying membership in the Communist Party during the 
past 15 years” but that he had “not submitted the affidavit 
‘required by the Passport Regulations” (45A). It further 
found that Stewart “ts in England and does not need a pass- 
port to leave the United States” (45A). : The court concluded 
that Stewart “has not exhausted his administrative remedies” 
_and was neither “entitled to an injunction which would alter 
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the status quo and grant affirmative relief preliminarily” nor 
was he “suffering any irreparable injury” (45A-46A). Stewart 

noted. an appeal from this order on June 27, 1956 (47A). 
Meanwhile, cross-motions for summary judgment had been 
filed by. both Stewart (34A) and the Secretary (483A). The 
Secretary had also filed his answer, defending on the grounds 
that the complaint failed to state a claim upon which relief 
could be granted, that the court lacked jurisdiction over the 
subject matter, that Stewart had failed to exhaust his adminis- 
trative remedies, and that the court was without jurisdiction 
to compel. the Seeretary to perform a discretionary act, as well 
as responding to the allegations of the complaint (34A-37A). 
-" [he cross-motions for summary judgment were argued be- 
fore Judge Schweinhaut. On October 6, 1956, he entered an 
order: granting the Secretary’s and denying Stewart’s motion 
for summary judgment, stating that “the Secretary. of State 
-was justified in requiring that [Stewart] file‘an affidavit. with 
respect to all of his present and past membership in the Com- 
munist Party * * *” (47A). Stewart thereupon filed a motion 
for rehearing, requesting that the-court vacate the. order of 
October 6, 1956 and “enter an order directing * * * the Secretary 
of State: (a) forthwith to hear and consider [Stewart’s]} pass- 
port ‘application; (b) to-render a decision thereon; *.* *” 
‘and, if the application should be denied, to furnish Stewart the 
decision and findings (48A-55A).: Following argument on this 
motion, Judge Schweinhaut entered an order on November 16, 
1956, granting the motion for rehearing; vacating the order 
of October 6, 1956;. denying both cross-motions for summary 
judgment; and remanding the case to the Department of State 
-with instructions (61A-63A). .The order required that the 
State Department “promptly accord [Stewart] a ‘quasi-judicial 
hearing”: on his application, to be followed bya report ‘and 
Teeommendation by the hearing officers, a copy of which was to 
‘be furnished Stewart and to which Stewart might file objections 
-within three days (62A). The Secretary was further directed 
to render a prompt. decision; to be furnished Stewart, either 
- igrpanting or denying the application, setting forth factual find- 
. ‘ings and a statement with respect to the use of confidential in- 
formation in-the event of denial (62A).. The order recited 
that it did not “preclude the Department of State from taking 
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into consideration, among other factors, plaintiff's failure to 
subscribe, under oath or affirmation, to a statement. with re- 
spect to past membership in the Communist Party, as deemed 
necessary by the Department” (62A-63A). ~—- 

Both the Secretary of State and Stewart have filed notices of 
appeal from this order of November 16, 1956 (63A-64A). On 
application by the Secretary, this Court, by order of December 
4, 1956, stayed the effect of the order of November 16, 1956 
pending hearing and disposition of this appeal, sane 
further order of the court. 


STATUTES AND REGULATIONS INVOLVED 


The pertinest provisions of Titles’ & and 2 of the United 
States Code; of Presidential Proclamations No. 2914 of De- 
cember 16, 1950 and 3004 of January 17, 1953; of Executive 
Order No: 7856 of March 31, 1938 (22 CFR 51.75 and 51.77); 
and of the regulations of the Secretary of State (6 F. R. 6069), 
as found in 22 CFR 53.1 and 53.8, are set forth in the Appendix, 
wfra, pp. 42-48. The pertinent’ portions: of: the Passport 
Regulations 


and the Rules of the Board of Passport Appeals 
(22 CFR,°1955 Supp., 51.135-51.170), are set forth in the 
Appendix to the brief er ee ee (pp. ix). 


SUMMARY OF ARGUMENT - 


‘1. The court below has entered an order on cross-motions 
for summary judgment in which it requires the Secretary of 
State to continue the administrative processing of appellant’s 
application for a passport. It has thus granted relief in a case 
in which the underlying complaint fails, on several grounds, 
to state a claim upon which relief can be granted. | 

(a) Stewart's travel is not being restrained by action of the 
United States Government within the meaning of the Fifth 
Amendment. The withholding of a passport does not in and 
of itself interfere with the freedom of movement of a dis- 
appointed applicant; it is only when the passportless citizen 
encounters some requirement that he possess a passport; as a 
condition of his desired travel, that. the passport denial takes 
on significance as a factor in restraining travel, and thus be- 
comes subject to due process requirements and judicial review. 

413441—57——-3 
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If such a. requirement is not imposed by the. United States - 
Government, or if the disappointed applicant is not in @:posi- 
tion to be affected by whatever requirements this Government 
may impose, the denial of a. passport does not constitute a 
restraint by this Government upon the citizen’s travel.’ Since 
Stewart has resided in England since 1950 and alleges only that 
his'Iack of & passport has prevented his entry into European . 
countries and Israel, and the Secretary has offered him.4 pass- 
- port for return to the United States, Stewart’s travel is m no- 
wise restrained by the statutes and regulations of this Govern- 


ment requiring a passport of citizens departing or entering ~ 


the United States.. Whatever restraints he is being subjected 
one impened mot: by cat Tews brut by: the: lewe of Destin 
governments. — 


5 ies ack. tint dive peesiniuas, OF thse ntatabarrenteicting Din 
fravel of American citizens without & passport are. not. here 
operative does not preclude the consideration of Stewart’s 
passport application ander Section 51.135 of the Passport Reg- 
uistions, which requires. the denial of passports to certain 
‘persons associated with the Communist movement.:. That reg- 
ulation finds its substantive authority in the aggregate of the 
- Secretary's inherent Executive powers to grant or detty pasg- 
ports in his discretion to citizens, and to issue regulations, such 
as Section 51.135, governing the exercise‘of that discretion. 
‘This power necessarily includes the authority to exercise it in 
such a way as indirectly to impede the travel of citizens denied 
passports. ‘These powers were in no way altered by the action 
of Congress in centering all passport authority in the Secretary, 
as provided by 22 U.S.C. 211a. The applicability of Section 
51.135 of the Regulations is similarly unaffected by 8. U. S.C. 
1185, imposing direct governmental restrictions upon non-pass- 
port. travel, since that statutory: provision contains within it 
an authorization permitting the Secretary to. deny. passporte 
to some citizens ass means of directly controlling: their de- 
parture from and entry into this country. - 

¢b) We have noted that Stewart’s reliance upon foreign ise 
as giving rise to constitutional rights is misplaced. In any 
event; however, his: arguments i in this regard may not be heard 
‘on. this complaint, since ab has wei to plead the asal awa 
upon which he relies: - 
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' +2. The relief granted by the district court was further pre- 
chided by Stewart’s failure to file a complete affidavit: relating 
to his past membership vel non in the Communist Party.. In 
requiring a. continuation of the administrative process,: the 
court below has either invalidated the statutory and regulatory 


Ues¥ TE thas disteiet: eonet hex tavelidated the bondiiday-0t 
ptovided by 22 U. 8... 213 and Seetions 51.142 and 51.156 
of the Regulations, it has done so in violation of the do¢trine 
réquiring exhaustion of administrative remedies.: That aspect 
‘ef the prescribed administrative procedures is not properly 
‘ gabject to. judicial cognizasice until Stewart has: complied 
therewith and has obtained a final decision, either granting 
~wr.denying his application, from the Secretary of State.: ‘This 
well-established rule is unaffected by claims that the plamtiff 
will be irreparubly injored inerely by. compliance with the pte- 
cedural antecedent to a final administrative determination. --: 

(6) Tf the district court’s order is; on the other hatid, pre- 
‘Raised on. @ belief that Stewart has substantially complied with 
the affidavit requitement, contrary to the Passport Office's 
-iIntérptetation: of its owt: regulation, that eourt has tnisread 
Section 51.142, requirmg the submission of an affidavit.com 
eeening “past membership im the Commanist Party”. ‘There 
aré.no iitnitations upon the word “past” m that section.: In 
this ease, the affidavit of Miss Knight demonstrates the rele- 
vance of Stewart’s possible membership in the Comntarizst 
Party prior to 1941 to the questiox#t of whether he engages in 
activities which support the Communist movement as a result 
of the direction, domination, or control of that. movement (Sec- 
tion 51.135 (b}). The réquest for an affidavit relatitig to gach 
membership: is therefore well within, the scope ‘of Section 
SEQ 

“(ey This construetion of the affidavit tequiremetit is a valid 
Otte. Since the Seeretary may validly deny passports under thie 
criteria set forth in Section 51.135, he may lawfully inquite into 
matters relevant to such criteria, whether by era: ah aff 
davit ancillary to the application or otherwisé.. 
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aC) Finally,  Stewart’s failure to’ submit: the requested 
aifslevit has resulted in a failure to make the full: aid’ fair 
disclosure of material and relevant matters necessary to entitle 
him to the relief granted.’ oat 

> The district court compounded its error in requiring a 
continuation of the administrative process by further requiring 
‘that the Secretary follow procedures at variance with’ the 
reasonable and orderly procedures already’ prescribed by the 
Passport Regulations. The effect of this requirement is ‘to 
invalidate the latter procedures at a time when, not having 
‘been resorted to, ‘they ‘wets not'properly itt issue before’ the 
‘court below. 

ve, Tn hike agaceal ny Wes 13638, Stewart complains of the 
failure of the district court to grant him the relief prayed for 
in his complaint, in effect attempting to appeal from the denial 
of his motion for summary judgment. . But such denial .is not 
-appealable, since it is not 2 final decision with respect to:the 
Telief sought. Moreover, Stewart’s motion for rehearing, on 
-which the order of November 16, 1956 was entered, requested 
no more than the relief granted him by that order. 

- § The denial of Stewart’s motion for a preliminary injunc- - 
tion requiring the issuance, pendente lite, of a temporary pass- 
-port was not an abuse of the district court’s discretion. Aside 
from the fact that the bona fides of Stewart’s claim to irre- 
ee ee ee 
_ the appeal from the denial of the motion, the discretionary 

mature of the Secretary’s passport powers and the public 
interest involved precludes both snicientiiced and nee 
relief. 

Although Stewart's brief seems predicated in large part on 
the theory that the Secretary of State has refused to issue a 
passport to Stewart, the action is in fact based upon the action 
of the Secretary's subordinates in declining to continue to 
process Stewart's passport application... This suspension of the 
administrative process is based upon Stewart’s refusal to. sub- 
mit an affidavit of the type requested with respect to past 
| membership in the Communist Party. 
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. This case is therefore similar to the cases of Walter Briehl v. 
John: Foster Dulles, No. 13317, and Rockwell Kent v. John 
Foster Dulles, No. 13297, both of which were argued before 
this Court on November 13, 1956, and are now. awaiting de- 
cision. In. those cases, the administrative process was halted 
by the applicants’ refusals to submit any affidavit whatsoever 
with respect to Communist Party membership, while in this 
case Stewart has submitted an affidavit denying membership 
for the past fifteen years. It was our position in Briehl and 
Kent that the Passport Regulations validly require the sub- 
mission of the affidavit there requested and refused, and we 
take the same position with respect to the affidavit requested 
of and refused by Stewart. 

The basic ianes areued by Stewart are therefore identical te 
those fully beiefed.end argued by both sides in the Briehl and 
Kent cases. The Secretary’s brief in Briehl showed the appli- — 
cability of this Court’s decision in Robeson v. Dulles, 99.U. 8S. 
App. D. C. ——, 235 F. 2d 810, certiorari denied, 352 U.S. 895, 
csi! cases: int whiels the applicant attempts to litigate the 
validity of the passport procedures without first submitting 
the required affidavit. and obtaining a decision from the Secre- 
tary (Briehl Br., 8-12) ;. outlined the procedures accorded ap- 
plicants (td. at 12-14) and demonstrated that the refusal to 
submit the requisite affidavit constitutes a, failure to exhaust 
these available administrative remedies (id. at.14-16); and 
further showed that this failure precludes judicial relief (id. 
at 16-24). The brief also showed that the failure to submit the 
affidavit bars not only judicial relief but the further administra- 
tive consideration of the application and a final decision by 
the Secretary, since it results in an incomplete application 
(id. at 39-40) and a failure by the applicant to meet his burden 
of proof and to make a full and fair disclosure of material and 
relevant information (7d. at 40-44): This portion of the argu- 
ment. was prefaced by a: consideration of the statutory and 
regulatory requirements for eligibility for passports (id. at 
25-28), and a demonstration that the Secretary of State has 
validly exercised his discretionary authority to grant or deny 
passports to citizens by establishing, in Section 51.135 of the 
Regulations, the categories of citizens to whom passports are 
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t@ be denied (id. at-28-85)* Finally, the Briehi brief estab- 
lishes the lawfulness of conditioning a continuation of the-ad- 
ministrative process upon the submission of an affidavit of the 
type here requested (id. at 36-39). Since the foregoing issues 
are now before this Court for decision in Briehi and Kent, we 
shall attempt to avoid undue repetition of our earlier argu- 
ments insofar as orderly presentation of the present argument 
permits. Instead, we respectfully request that the Court-con- 
sider the cited portions of the Briehl brief as incorporated by 
reference into this brief, insofar as they are applicable to the 
present case.* 3 

The features which distingnish this case from the Brick! 
sigs, and to whidh our aceamant will he leresiy directed, ane 
both factual and procedural. An initial question is presented 
by the fact that Stewart, unlike Briehl and Kent, is residing 
outside the United States; as a result, his lack of a passport 
eannot result in a governmental restraint upon his departure 
from the United States. The second factual distinction arises 
from Stewart's submission of a partial affidavit. 

The procedural distinctions relate to the issues raised by the. 
different relief granted by the district court in the respective 
cases. In Briehl, the district court granted summary judg- 
ment for the Secretary on the grounds of the plaintiff’s failure 
to exhaust the administrative remedies and his failure to qual- 
ify'for a passport, both grounds being based upon the failure 
to submit the required affidavit. Here, the district court has 
granted Stewart affirmative relief, requiring a continuation of 
the administrative process, with directions. The threshold 
issue thus presented--whether the failure to exhaust remedies 
precluded the relief sought in Briehl and granted here-——is the 
same in both cases, but here there is the additional question of 
whether the Department of State correctly ruled that Stewart 
had not substantially complied with the affidavit requirement: 
There is also the question of the propriety of that portion’ of 

* Due to. typographical error, portions of pages 82 and 83 of the Bricht 
brief are erroneously indented. - 

9 lit will be noted that Leonard B. Boudin, one ef Stewart's attorneya; 
wan slao an attorney for Briehl and Kent. <All af Stewart's attorneya have 


Dees provided Wick soplas of she Becnetarr's delete tu BWW snd Kent amt 
thoroughly familiar with the arguments there presented. ae 
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the: order--of the district court requiring that the Secretary 
process the application under procedures at variance with. the 
Passport Regulations.. Not. pertinent, however, are the issues 
raised by Stewart in connection with the lower court’s failure 
to-grant him the relief prayed for in the. complaint, since as to 
him the order of November 16, 1956 is not an appealable order. 
Finally, the distriet court’s.denial.of Stewart's motion for a 
igri iniinetion.asioes queetione not aia pains 
The district court erred in granting relief to Stewart, since the 
combate’ Lalled te tate 5 ciel enen eA’ Tae cont be 
‘AL The actions here complained of in connection with Stewart's passport 
‘application do not interfere with whatever judicially cognizable right 
te travel Stewart may have under the Fifth Amendment, since no law 
‘or threatened action of the United States prevents Stewart's desired 
ae travel without a passport 
ee a a eT ee ee een 
stitute a governmental interference with. his liberty to travel. | 
This action seeks judicial review of the actions of the Depart- 
ment of State in dealing with Stewart’s application for a pass- 
port. , The cornerstone of the complaint and the asserted right | 
to judicial review is the assertion that Stewart “has the right 
under the Constitution to travel outside the United States,” | 
and that the actions of the Department “interfere with [Stew- 
ert’s} nght to travel in violation of the Constitution” (7A). 
But the mere fact that Stewart has no passport does not in and 
of itself. restrain his travel; it is only because certain travel 
without.a passport is unlawful that: the withholding of 2 pass- 
port by the Department of State results in a restraint of travel 
ments and a measure of judicial review... We submit that-un- | 
less the ban upon non-passport travel to which Stewart is sub- | 
ject is imposed by the United States Government, ‘he has no 
claim which is subject to judicial cognizance. ce | 
It-is axiomatic that the Fifth Amendment operates ‘only 
to protect. rights.from interference by the Federal Govern- | 
ment. Cf. Palko v. Connecticut, 302 U.S. 319; National Fed-_ | 
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eration of Ry. Workers v. National Mediation Board, 71 App. 
D. C. 266, 110 F. 2d 529, certiorari denied, 310 U. S. 628. In. 
the passport field, this Court has found such governmental in- | 
terference with the right to travel in the statutes and regula- 
tions which make it unlawful for American citizens to depart 
for Europe and elsewhere without a passport, and has accord- 
ingly required that in issuing passports the Secretary of State 
comply with Fifth Amendment requirements.” In Shachtman 
v. Dulles, 96 U.S. App. D. C. 287, 225 F. 2d 938, 940, in which 
ip soeonnl wee nesting ta: -Se Unite ies eis ae 
© © © the issuance of s passport is not a purely political 
matter. If it were it would be a non-justiciable one. 
In other words, a passport is no longer a document “pur- 
porting only to be a request, that the bearer of it may 
pass safely and freely” ; it is no longer “to be considered 
rather in the character of a political document, by which 
the bearer is recognized, in foreign countries, as an 
American citizen * * *”, Urtetiqui v. D’Arcy, 9 Pet. 692, 
699, 34 U. S. 692, 698, 9 L. Ed. 276. This description 
parallels early rulings of Secretaries of State, opinions 
of Attorneys General, texts and other court decisions, 
which have recognized a great breadth of Executive au- 
thority and discretion. [Footnote citations omitted.] 
We do not suggest that a passport is no longer a politi- 
eal document, or that its issuance is not allied to, and 
at times a part of, the conduct of foreign affairs, see 
Communist Party of U. S. A. v. Subversive Activities. 
Control Board, 96 U. S. App. D. C.——, 223 F. 2d 531; 
but only that it is not merely of this character. Forit . 
‘ts now, in addition, a document which is essential to the 
lawful departure of an American citizen for Europe. 
_ Regulations now in effect and authorized by Congress 
| soprovide. [Footnote containing citations to 8 U.S.C. 
| 1185, Proclamation No. 3004, and 22 CFR 53.1 omitted.] 


* Phe provisions of Section 215 of the Immigration and Nationality Act of 


statute, are printed in the Appendix, infra, pp. 42-46. 
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’ ‘Parlier in our history, except: e: g, during the War 
“between the Sections, this was not the case. © It was 
then a desirable incident to travel, not a necessity, and 
" was granted more or less at the pleasure of the Executive. 
~ See Gillars v. United States, 87 U.S. App. D. C.16, 35, 
182 F. 2d 962, 981.° Now it is unlawful for a citizen to 
travel to Europe and impossible to enter European 

‘ countries without 2 passport.’ [Emphasis added.} 


We read the foregoing as holding that whenever the action 
of the Secretary in withholding a passport combines with the 
governmental ban upon non-passport departure, the Secre- 
tary’s action results in an overall governmental restraint upon 
travel and subjects that action to due process requirements 
and judicial scrutiny. Cf. Kraus v. Dulles, —— U.S. App. 
D. C. ——, 235 F. 2d 840 at 842. 

In the present case, however, there is no such combination 
of governmental restraints, since Stewart is not in a position 
‘to be affected by the provisions of 8 U. S.C. 1185. He has 
resided in England since 1950 and alleges only that his lack 
of a passport has prevented him from traveling to Italy, 
France,.Germany, Switzerland, and Israel (3A, 138A, 22A)* 
Whatever restraints may be presently imposed upon Stewart’s 
desired travels are imposed not by this Government but by the 
governments of those foreign countries which he wishes to visit. 
While action of the United States. Government determines — 
whether or not Stewart will have a. passport, it is solely the 
action of foreign governments which makes the absence of a 
passport significant by restricting his ability to travel without 
one. . 

While apparently relying upon. the effect of Section 1185 
on, non-passport. travel as providing the nexus between. the 
travel right and the passport privilege necessary to support 3 
claim to governmental restraint under the Fifth Amendment, 
the Shachtman opinion added that it is “Ampossible to enter 
European countries without a passport” (225 F. 2d at. 941; 


~ "The Secretary has offered Stewart a passport. for return.to the United 
States. (54), so that Section 1185.in no way restrains his entry into this 
country. Stewart has failed to accept. this offer and indicates no desire 
to return to the United States. . 


413441—57——_-4 
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see above, p. 14). Stewart relies upon this statement and upon 
the decision of the statutory district court in Bauer v. Acheson, 
106 F. Supp. 445, (DDC), in arguing that the denial of a pass- 
port to 9 citizen resident abroad constitutes a governmental 
interference. with his liberty to travel just as much as does the 
denial of a passport to a citizen, such as Shachtman, resident 
in the United States. But this ignores the fect. that the action 
which in fact interferes with his travel is action of a foreign 
government. We assume that foreign governments haye a 
perfect right in their sovereign capacities to bar their. borders 
to, anyone they choose, including American citizens, whether 
passports or not. It is only when the United States 

t itself places restrictions upon the travel of its 

citizens without a passport, such as are contained in 8 U. $C. 
1185, that the actions of the Secretary of State in connection 
with the issuance of passports become subject to judicial 


review. 

2 The Passport Regulations of the Secretary of State validly. 
apply to persons whose travel is not hindered by the provisions 
of 8U.8.C. 1185. Since 8U.S. C. 1185 is not operative in this 
ease, the actions of the Department of State in ‘considering 
Stewart's application under Section 51. 135 ‘of the Passport 
Regulations : are not subject to judicial review. ‘Stewart, how- 
ever, seems to read the Secretary's arguments in Briehl as indi- 
cating that the Secretary relies solely upon 8 U. S. i ad 1185 as 
authorizing the substantive criteria for passport denial em- 
bodied in Section 51.135 (Br. 54). Stewart may therefore 

that if Section 1185 i is not operative here, there i is no 

Sa hceity | for Section 51.135 and his application may therefore 
sara al arnabaatacs ed It is therefore pertinent 
restate briefly our fundamental position respecting t the source — 

a ofthe Becretary's discretionary power in issuing passports, t the 
~ ® itewart cites the Secretary's ntatement at p. 31 of his brief in the Briekt 
ase that Section 1185 is “controlling on the question of the validity of the 
regulations,” and proceeds to argue that that statute “is not a source af 


authority for the Passport Regulations, nor could it validly support’ them” 
a §4). The context of that quote indicates its intent: that ‘Section 1185 


passport under Regulations operates to prevent the departure the 
psrport snd hse Repsstion Raptr areied mp ie A 
Section 1185. 
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extent to which the Secretary ‘may directly or indirectly control 
‘travel through the exercise of his passport ‘powers, and the 
source of his authority to issue procedural and substantive rega- 
Tations relating to passport issuance. ‘Our basic arguments in 
this regard are set forth at pages 25-35 of the Secretary's brief in 
Briehl. 

Wehave already noted this Court’s recognition in the Shackt- 
‘tian case of the traditionally ‘political nature of the Secretary's 
authority in issuing passports and his broad discretion under 
Présidential regulation (above, pp. 13-14): Froth the ‘early 
days of the Government through the middle of the 19th’ ¢en- 
tury, the Secretary of State issued passports solely by virtue 
of this Executive authority, without any congressional authori- 
zation.” It is self-evident that the discretion thus authorized 
was unaffected by the extent. to ‘which the Secretary's denial 
of @ passport might hamper the applicant’s travel abroad, since 
the very purpose of a passport has always been to facilitate 
such travel. Whether the denial of a passport.in the exercise 
‘Of executive discretion was motivated by an affirmative desire 
‘to hamper the applicant’s travel or merely by a desire not to 
‘Yend the Secretary’s sanction to such travel, the inevitable effect 
of a denial has always been to impinge in some measure upon 
‘the citizen’s ability to travel abroad. The Secretary of State 
‘has therefore always had, to a greater or lesser degree, the 
power to exercise some measure of indirect control over the 
foreign travels of American citizens, a power derived from his 
‘position as the chief Executive officer ‘under ‘the ‘President in 


the field of foreign affairs. 


_ As a necessary adjunct to this authority, the Secretary has, 
-of course, ‘always had inherent authority to issue'regulations, 
'Béth' procédtral ‘and’ substantive, ‘to ‘serve ‘as a guide ‘in ‘the 
“exeréise of his. discretion. Reasonable. regulations defining 
-eategories of citizens to whom -passports will or ‘will not:be 
“granted, such as Section 51-135, are therefore’ fully authorized 
by the Secretary's inherent powers and do not require congres- 
‘sio: onal ‘sanction, except during ‘periods when such’ substantive 
‘regulations’ operate in conjunction with ‘other laws to’ inhibit 


7 2 Stuart, Safeguarding the State ‘Through’ Passport Contror, "12 Debt. of 
State Bull. 1086 \(1945) ; Dept. of State, The Americon' Passport; ‘TT (4806). 





20 


travel. When such other laws are in effect but provide that 
the Secretary may use his passport powers as a means of con- 
trolling travel, as does 8 U. S. C. 1185, then the congressional 
sanction is authority for any direct adverse effect. of the.sub- 
stantive regulations upon travel.” 

Congress in no way altered the Secretary’s traditional ‘au- 
‘thority to grant or deny passports in his discretion, or.to issue 
regulations relating thereto, when it enacted legislation dealing 
-with passports. Rather, Congress recognized and implemented 
-the existing authority when, in 1856, it enacted the forerunner 
of the: statute which is now codified as follows in 22 U.S. C. 
21la: 


The Secretary of State may grant and issue. passports 

* * * under such rules as the President may designate 

and prescribe for and on behalf of the United States, 

and no other person shall grant, issue, or verify such 
passports. ; 

As Stewart points out at pp. 4445 of his brief, this statute was 

designed to center this authority in the Secretary’ of State 

rather than to expand or limit it. Prior to that time, officers 

of the various states as well as other federal officials had as- 

sumed the authority to issue certificates of citizenship and doc- 

uments in the nature of letters of introduction requesting treat- 

“ment from foreign officials according to the usages of inter- 

national law.* The statute put an end to that practice. It in 


-* Stewart appears to assume that the Secretary was citing substantive 
authority for his discretionary power to deny passports to certain cate- 
gories of citizens when he referred to 22 U. S. C. 21la and paragraph 126 
-of :Executive Order 7856 (Appendix, infra, pp. 47-48) as authority for 
_the promulgation of the regulations containing Section 51.185. He argues 
_from this that 8 U. 8. C, 1185, not having been referred to, cannot control 
the validity of Section 51.135. As we note below, however, 22 U. S. ©. 
211a confers no substantive power. In citing that section, which authorizes 
-the President to prescribe rules governing the issuance of passports, and 
-22 CFB 51.77, which authorizes the Secretary to make passport regulations, 
‘the Secretary was obviously citing statutory and Presidential authority 
“not for the substance of the regulations, but authority for his power to 
‘#seue reguiations. The. authority for the substance of the regulations 
required, no citation, resting as it does in the aggregate of the Secretary’s 
passport powers. 

_ ‘Dept. of State, The American Passport, 86-42 (1898) ; Borchard, The 
Diplomatic Protection of Citizens Abroad, 496 (1915) ; 8 Moore, Interna- 
tional Law Digest, 862, et seg. (1906). 
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no way altered the Secretary’s power to exercise his discretion 
in issuing passports, nor did it add to his modest power to limit 
the travel of American citizens abroad. Insofar as Stewart 
reads the Secretary’s arguments m earlier cases as asserting 
that Section 211a constitutes a congressional delegation of au- 
thority to control travel, he misconstrues those arguments, 
needlessly arguing that such “delegation” i is without adequate 
standards (Br. 44-53). 

That the essential nature of the Secretary’s discretion was 
unaffected by the 1856 statute is evidenced by the fact that 
both in a case decided prior to the statute, Urtetiqut v. D’Arcy, 
9 Pet. (U. S.) 692, and in cases decided thereafter, Perkins v. 
‘Elg, 307 U.S. 325, and Miller v. Sinjen, 289 Fed. 388 (C. A. 8), 
the courts have felt constrained to stress the executive nature 
of the power, its close relation of the conduct of foreign affairs, 
and the broad discretion residing in the Secretary of State. 
Similar recognition has come from the Executive branch of the 
Government. To quote an early opinion af the Attomey Gen- 
eral (23 Ops. Att’y Gen. 508, 511 (1901)): ; 


* * * The act of Congress which defines [the Secre- 
tary ’s] duty in the matter of the.issuance of passports 
expressly says “the Secretary of State may grant and 
issue passports.” .The provision, therefore, is not in 
terms mandatory, and I know of no law which gives to 
the citizen a right to a passport. 
The Solicitor for the Department of State has similarly ob- 
served (3 Hackwcrti, Digest of International Law, 468 (1942)) 
that: 


The Department. has consistently held the view that 

_ the issuance of passports is wholly within the discretion 

_ of the Secretary of State, and I know of no instance in 

.,. Which an effort has been made to © compel the Seorgtary 
‘>: -torissue a passport. 

The Passport Rules of 1903 provided. (3 Moore, op. crt. Senee, 

at p. 902): 
' The Secretary of State has the right 3 in his discretion 
to refuse to issue a passport, and will exercise this: right 
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towards’ anyone who he has’ reason to believe desires ‘a 
_ passport to furthers an ‘unlawful 0 or improper purpose. 


‘We have thus: seen that the Secretary of State has always had 
inherent: authority to exercise his discretion 1 in. issuing pass- 
ports, regardless of the indirect hindrances to travel which may 
result from .a denial, and that in legislating concerning pass- 


ports, Congress has merely recognized this power. But while 
the Secretary has always had this modicum. of power to control 


the form of a passport, might affect the ability ‘to travel, we 
tay assume here that the Secretary has never had inherent 
power to prevent, a citizen’s departure from or entry into the 


congressional authorization,. we assume that the Secretary, as 
‘an officer of the Government, had no authority to impose this 
kind of direct restraint upon travel. 

Xt was for this very reason that Congress enacted what is now 
8U.S.C 1185, authorizing the President, in times of war or 
national emergency, to use his inherent powers in the field of 

‘issuance as 8 means ‘of directly” controlling the travel 


(Of citizens." ‘Since in this case ‘that statute does not im e 
‘Stewart’s travel, it” is ‘sufficient ‘for present purposes. ‘to note 
‘that the stat utory restrictions ‘have been ‘properly invoked un- 
“der the der’ the existing’ state of emergency 14 "(see Briehl Br., 31-32). 


_22"That Congress, in the exercise of its war powers, had the power to 
“anthorize such controls in time of proclaimed emergency is scarcely open to 
question, in view of the far more stringent controls upon the movement of 
citizens permitted by the Supreme Court in Hirabayashi v. United Stetes, 
820 U. 8, 80, 92, and, Korematsu v. United States, 823 U. 8. 214, 217-218; 
‘see also Yakus v: United States, 821°U. S. 414, 443; cf. Communist Party of 
- the: United States v. Subversive Activities Controt Board, 96 U. 8. App. D. C. 
ety pruhcagrs ‘ fe 

Stewart attacks the continuing ‘validity of the "Presidential declaration 
“ad the Ctzedane ot x abuts ot ational easdesetcy Gaseatiisa in Préctametion 
No. 2914, citing Home Building and Loon Assoo..v. Blaisdell, 200 U. 8. 398, 
442, for the proposition that such declarations are subject to judicial 
‘scrutiny.’ ‘The dictum in that case, involving as it did a legislative recog- 
nition of the economic depression, of course has no bearing tpon‘a Presi- 
Gential declaration of emergency based. upon the international situation. 
“Such 2 proclamation is 2 political act which ‘is not subject to judicial 
* seratiny.. ‘CL Ludeoke v.. Watkins, 835 U..S. 160, 167-170; United States ex 
re, Knouff v. Shaughnessy, 388 U. 8. 587, 546. 
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ad 
This statute, as: we have indicated, not only effects a govern- 


mental restraint upon “non-passport._ trave but at the sane 
time provides the necessary congressional sanction for. Section 
51.135, whenever a passport, denial under that provision reas 
in the of the restraint. i 

“But , whenever § Section 1185 i is inoperative, as in this case, We 
need Jook no further than to the inherent Executive powers of 
the Secretary to find the anthony for. the existence ¢ ion 
51.135 of the Regulations a and for the | processing g of (Siovarte | 
application thereunder. FE e Secretary ultamately « 
Stewart’s application under this 1 regulation, the denial wo 
he fully authorized by the Secretary’s ‘traditional or ionary 
authority, and would not be subject, to ‘the e judi ew 
undertaken by the court below. 7 


B. Even assuming, arguendo, that the existence of foreign laws inhibiting 








DUIS -o PRED 


é. “Se se Sh ipplica 17) gf8 s, Stews t's f tar € to pl ad'the f ris nt taw on 
— 


sets peumpar ne te eoentsion which he woe tht fone 
.~ Selene to: state: claiea upon yaich relict may be granted 


“We bave demonstrated that the action of the Secretary of 
State in withholding a passport does not constitute a govern- 
mental deprivation of liberty in the absence of additional goy- 
ernmental restrictions. upon non-passport. travel, and that 
therefore Stewart’s reliance upon foreign laws inhibiting non- 
passport travel as requiring the application of constatution 
standards and judicial review to the actions of the Secretary 
in considering passport applications (Br. 18-20) is unfounded. 
But even if his point were well taken, the complaint still faile 
to state a claim upon which relief can be: granted since it fails 
to plead the particular foreign laws upon which he relies. 

.. As early as 1804, Mr. Chief Justice Marshall stated that “for- 
eign laws are well understood to be facts which must, like other 
facts, be proved to exist, before they can be received in 9 court 
of justice.” Church y. Hubbart, 2 Cranch. (U. S.) 187, 236. 
They aust therefore be both pleaded and proved. and are pot 
subject to judicial notice. ai mship Co..y..Pho 
Ins. Co., 129 U. S. 397, 445; drag Lee, 7 Pe . .8) 








52, m. ‘Vague generalities in the pleadings will not suffice for 
this purpose. | Armstrong v. Lear, supra; Dainese v. Hale, 91 
U.S. 13, 20-21. 

‘Perhaps this deficiency in the ‘complaint would have been 
cured by an allegation that Stewart had attempted to enter 
the countries which he wishes to visit but had been refused 
entry because’ of the absence of a passport, or even by an 
_ allegation that.he had made inquiry of officials of those coun- 
tries and had been informed that he would not be permitted to 
enter without a passport from the Secretary of State. No such 
allegations appear in the record, however. Stewart was there- 
fore not entitled to the relief accorded him by the district 
court’s order of November 16, 1956. 


I 


The district court erred in requiring a continuation of the ad- 
_ ministrative process in the absence of a complete affidavit 
‘nelating ta Stewart's past membership 2e! now-in the Com- 
munist Party — 

Despite Stewart's failure to state a claim upon which relief 
could be granted, the district court has granted relief by order- 
ing the continuation of the administrative process. The court 
below thus rejected its own earlier rulings’to the effect that 
Stewart had “not submitted the affidavit required by the Pass- 
port Regulations” and had “not exhausted his administrative: 
remedies,” and that “the Secretary of State was justified in 
requiring the plaintiff to file an affidavit with respect to all of 
his present and past membership in the Communist Party 
* a; (474A). AeAae CDH eLRNCEHETA Rooty Siiy Renan Toe 
this reversal of position. 

The district court action must; ae ne ee ee 
upon-one of two alternative premises: (a) that the Passport 
Office properly interpreted the scope of the affidavit require- 
ment of Section 51.142 of the Regulations, and that the statute 
and regulations require the submission of an affidavit of the 
type requested as a condition of the continuation of the ad- 
ministrative process, but that this condition is invalid™; or 


” he ender wpparentty dose wat tuvelididts che asianvtt saguinaniat oer 
ae, since it permits the Secretary to take into consideration the failure to 
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(b) ist Gk ack Office has misread Section 51.142, that 
Stewart has substantially complied with a proper reading of 
that section, and that the Passport Office was consequently not 
justified in: suspending, the administrative process... We sub- 
Sk Hiny bts o-tiene.poreitlespeerninnt ote Gieineh carts 
order are-erroneous. © 


A. The district court coukd not propery accent 4 jariediction to determine the 


* valiall asaume fired Giant the disteist courte oxtet Gf Noe 
' vember 16, 1956 is based. upon a reading of Section 51.142 
which is in accord with that of the Passport Office, and therefore 
that the order represents an invalidation sub silentio of the 
combination of statutory and regulatory provisions. requiring 
the submission of the requested affidavit as a condition to the 
continuation of the administrative process. Such invalidation 
of administrative procedures before they have been resorted to 
Violates the doctrine requiring exhaustion of administrative 
remedies. 
be Shc eulaassetsaiton jaocedares wnabdared: A complete 
summary of the administrative procedures and requirements 
_ for the consideration of passport applications is set forth at 
pp. 12-14: of the Secretary’s. brief.in Briehl. We need note 
here only that these provide for an informal hearing in. the 
Passport Office in the event of a tentative denial of the appli- 
. cation by. that Office, which hearing is followed. by.a final 
Passport Office decision.. If the decision is adverse, the ap- 
plicant may appeal to the Board of Passport Appeals, where 
a full hearing is accorded followed by the submission of the 
Board’s recommendations to the Secretary of State. The 
. Secretary. then.completes the. administrative process by ren- 
dering his final decision: . Section: 51.142 of the Passport 
Regulations provides, however, that: 
p | og #2 ©. Ab angeskegs.of the peoseedings in’ the Paes: 
: _Port Division or before the Board, if it is deemed 
ssitalt thn Feenisebed aiBAdiris in pehchitng bite Snel Uabeciimation: (Gbk-bibh:: 
. Quaere whether this was intended as a ruling that the affidavit request was 
BORK “WATS, ah sanheetRs: ee ene ee 
was not. 
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2‘! \mecessary, the applicant may ‘be required,ias.a part. 

> of his application, to subscribé, under oath or affiirma- 
'.. \ tion, to a statement with respect.to present -or. past 

-'* « membership in the Communist Party.: If. applicant 

~ states that he is a Communist, refusal of a) passport 

| in his ease will be without further proceedings... _ 
If the applicant submits - the affidavit. and. avers that he is 
not now a Communist and has otherwise complied with the 
statutory and regulatory requirements, the procedural safe- 
guards of the regulations must be accorded to him (Section 
51.148). 

The applicable statutes and the regulations provide sanctions 
to insure that the requirements of Section 51.142 will not be 
flouted or ignored by applicants. First, the provisions of 22 
U, 8. C. 213 prohibiting the issuance of a passport to any appli- . 
cant until he has submitted a verified.application- containing 
a true recital of every fact which may be required by the regula- 
tions (Appendix; infra, p. 47) makes the filing of an affidavit 
requested pursuant to Section 51.142 an essential element of 
the application; without it, the application is incomplete and 
not entitled to further consideration.* Secondly," Section 
51.156 requires compliance “with the provisions of Section 
51.142, as a part of his application, if deemed necessary by the 
Passport Office”, as a condition to an appeal to the Board of 
Passport Appeals and thus to the completion of the admin- 
istrative process. A termination of the administrative process 
upon the apolicant’s failure to comply with a request for an 
affidavit is thus authorized by both the statute and the regu- 


| 2. The district court improperly invalidated the procedural 
requirements in advance of Stewart’s compliance therewith. 
It is the above statutory and regulatory sanctions which have 
been invalidated by the district court.’ The validity of these 
preliminary aspects of the administrative proceedings is not, 
however, however, a proper subject for judicial cognizance until Stewart 
~"S'As noted in the Counterstatement af Facts; above, ‘pp. #5; Miss Knight 
advised Stewart that it would be necessary for him “to come forward and 
eee ie ee ee en eae 
sdmipistrative process ¢ould resume (5A). | oe ha 
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has complied with these requirements. Stewart’s basie eom- 
piaint here is that he is being injured by the refusal of the Sec- 
retary to issue. him a passport. But the Secretary has, of 
course, never had the opportunity to consider Stewart’s appli- 
eation due to Stewart’s failure to comply with the procedural 
antecedents to such. consideration. . Until Stewart takes the 
next step.in the administrative process by submitting the: re- 
quested affidavit, his administrative remedies may not be €x- 
hausted and he is not entitled to judicial review. _. 

. We. have set forth elsewhere the long line of suthociiy re- 
quiring the exercise of judicial self-restraint in such a situation 
(Briehl Br. 16-24). . Particularly pertinent is this Court’s 
recent decision in Robeson v. Dulles, supra, a decision which 
we read, broadly, as requiring the exhaustion of the administra- 
tive remedies provided in the Passport Regulations before 
litigating their validity, and more particularly as requiring 
eompliance with the regulatory and statutory condition of com- 
pliance with the affidavit requirement before seeking review 
of that condition (see Briehl Br., 8-11). The cited decisions 
requiring the completion of the administrative process are 
based in part upon the sound consideration that the exhaustion 
of an administrative remedy may obviate the need for.-any 
judicial determination, or render more precise the scope of de- 
cision required. These considerations are especially compelling 
where, as here, the litigant seeks to raise substantial constitu- 
tional issues. Aircraft & Diesel Corp. y. Hirsch, 331 U.S. 752, 
772-773. . 

It has been suggested, however, that these considerations 
do not apply to the requirement of an affidavit concerning past 
membership in the Communist Party. It is argued that if the 
applicant submits the affidavit as a condition to testing its 
legality, he will suffer the very injury sought to be avoided in 
contesting its legality, thus mooting the question. But this i is 
precisely the argument which bas been made and rejected time 
and again.in exhaustion cases: that it is not merely the possible 
final administrative action which will injure the litigant, but 
the submission to the allegedly unlawful procedures, and that 
accordingly a resort to the contested remedies will in one way , 
or another irreparably injure the litigant. Thus, in “National 
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Lawyers Guild v. Brewnell, 96 U.S. App. D. C. 252, 225 F.2d 
552, certiorari denied, 351 U. S. 927, the Guild asserted. that 
it would “be irreparably damaged both by the proceeding upon 
the proposed designation, regardless of the final result after 
the hearing, and by a final designation” (225 F. 2d at 557)... Yet 
this Court required that the Guild submit to the procedures 
to. which it so strenuously objected... Cf. Franklin v. Jonco 
Aircraft Corp., 114 F. Supp. 392, 395, 396, summarily reversed, 
346, U. S. 868; Chicago & Southern Air Lines v. Waterman 
Corp., 383 U.S. 103, 112-113; Aircraft & Diesel Corp. v. Hirsch, 
331.0. S. 752, 777-778; Petroleum Exploration, Inc. v. Public 
Service Comm’n., 304 U. S. 209, 218-222; Myers v. Bethlehem 
Shipbuilding Corp., 303 U.S. 41, 51-52; United States v. Los 
Angeles & Salt Lake R. R. Co., 273 U.S. 299, 314-315. 

We submit that the district court was in error if its order 
reflects an assumption of jurisdiction, in advance of a final 
decision by the Secretary of State, to determine the validity of 
conditioning the continuation of the administrative process 
upon the submission of the requested affidavit. 


B: The Department of State properly constreed its own regulation as 


. \pequiring the submission of an affidavit with respect to any past 
‘membership in the Communist Party, if deemed necessary 


“We now turn to a consideration of the alternative premise 
of the November 16 order: namely, that Stewart has sub- 
stantially complied with the affidavit requirement as outlined 
in Section 51.142, and that the Passport Office’s insistence upon 
further affidavit is based upon a misreading of its own 


- -J¢ has long been held that an agency’s interpretation of 
its own regulations is of controlling weight unless it is plainly 
erroneous or inconsistent with the regulation. Bowles v. 
Seminole Rock and Sand Co., 325 U. S. 410, 413-14; Bailey 
v. Richardson, 86 U.S. App. D. C. 248, 182 F. 2d 46, 52, affirmed 
by an equally divided court, 341 U. S. 918. The regulation 
here interpreted by the Passport Office requires “a statement 
with respect to present or past membership in the Communist 
Party” (Section 51.142; emphasis added). The Passport 
Offiee has ruled that this regulation permits it to require, if 
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deemed necessary, an affidavit concerning past membership in 
the Communist Party covering periods more than 15 years 
prior to the request. . 

“The language. of the regulation—“past membership” 
Mearty Sitios this indulive testing: There are: no limita- 
tions, express or implied, in Section’ 51.142 which require s 
narrower interpretation of the meaning of the word “past”. 
Stewart argues, however, that this requirement must be read - 
in the light of the substantive: criteria for passport denial 
established in Section 51.135 of the Regulations, and that as 
so read the Department’s request is invalid. He argues that 
since Séction 51.135 permits the denial of passports only to 
“persons who are present members of the Communist Party 
- or who have recently terminated such membership”, or to 
persons presently engaged in sctivities in support of the Com- 
rnunist: movement, or who are, in the opinion of the Secretary, 
about. to engage in such activities, the question of Stewart's 
membership vel non in the Communist Party more than 15 
years ago is wholly irrelevant (Br. 24-29). This is particularly 
true, he contends, since the affidavits which he has submitted 
ey SEE Ts HORTA RYE he CRETE SpentiN ak ao 
51.135) | 

"7BRia dosnt deisoewilestens ‘thes fieelStan-06 the atlas 
requirement. It is the ultimate purpose of all of the regula- . 
tions to create a record: upon which the Passport Office and 
the Secretary may decide, on’ the basis of all the evidence-— 
not. merely the applicant’s ex parte statements—whether ‘the 
passport applicant is within one of the categories specified: m 
Section’ 51.135.:.-It would appear from the record that im this 
case the tentative denial of Stewart’s application: by the Pass- 
port Office was based upon the view. that Stewart’s case might 
fall within Section 51-135 (b), relating to “persons, regardless 
of the formal: state of their. affiliation: with the-Communist 
Party, who engage in activities which support the Communist 
movement under such cireumstances as to. warrant the con- 
clusion—not. otherwise rebutted. by the. evidence—that they 
have engaged in such- activities as a result of direction, domi- 
~ nation, or control exercised over: them’ by’ the Communist 
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movement *.*.-*7 : : As an aid to-its further inquiry into the. 
_ question of whether Stewart is within Section 51.135 .(b), the 
Passport Office has requested the affidavit here in: dispute. 
‘Fhe purpose of this request is to obtain as much relevant évi- 
denice as possible, for its own decision — an aeey for 
submission to the Secretary. me Pie ae 
. "ia deciding whether Stewart engiges in activities in support 
of the Communist movement, and, if he does, whether he has 
esigaged in: auch ‘activities as a result of the direction, domi- 
nation, or control of the Communist movement, it is obviously 
relevant to:consider whether Stewart was ever—at any time in 
the past~+a member of the Communist Party.’ “Miss Knight’s 
affidavit outlines 2 consistent pattern of activities in support of 
the Communist movement and association with persons con 
nected with that movement over a period extending from the 
1980's to the present time (30A-33A). She has noted testi- 
mony indicating that nr 19387 Stewart, “as a member-at-large 
3 dee Comauniet Party, would not be attending. meetings of 
» the section [of the Party} int order to avoid exposition of [his] 
membership. in the Communist Party * * *” (31A-32A).. It 
is by nto means fanciful to suppose, in the ght of this informs 
tion, that Stewart, if a member of the Communist Party. in 
the 1930's, might have left the Party for purposes ‘of coriceal- 
ment, continuing to set in support of the Commuttist move 
ment and under its direction, domination arid control, up to 
whether or not this hypothetical history is it accord with the 
facto it is irrelevant to inquire whether Stewart was a member 
of the Communist Party in the 1930's. -- Moreover, sifice the 


Seetetary will have to pass upon the bona fides of the assertions _ 


triade by Stewart in the affidavit which he has sobmitted, it 
would seent relevatit also to this determination to inquire into 
Stewart's previous history of Commanist: Party membership. 

‘” &At least 28 to this case, therefore, it is plain that the Pass- 


ee eo a 
© Section. 51.141 ()- steak *eanmmatent dad poclongen wameseiicn 86 
the Communist Party Tinie on a variety of ideues though shifts and ehariges 


of tat lids will suffice, prima facie, to support a. finding wader. Section . 


51335. <b). Miss Knight's affidavit states that her-request’ for a more 
complete: affidavit was based upon information indicating ‘that Stewart 
‘bed manifested such adherence to the Communist Party-line (20A-S0A ). 


: 





port Office has properly read Section.51.142 ae requiring. the 


submission ‘of the affidavit requested... Stewart’s failure to 


comply with thie requitemen brought into. operation the valid 
possible premiae ofthe district cours order are eeneots and 


; ios * Gls eden ty in Pasa Ott, ence Hee vat 


| 5 Secret ee rae eae 
from none of the vices Stewart seeks to attach to it in attacking 
as unlawtal ‘both ‘the: substantive grounds for passport denial 


to which the requested affidavit relates and the requirement 


per se of an affidavit of the type sought (Br. 26-35, 40-43). 
‘We have ‘already’ established that the Searetary may law- 


fully deny passports to citizens, and particularly to the eate- 


‘Bories of persons outlined: in Section 51.136; (see above: pp. 
19-23, ‘and Briehl - Br:)" 28-35). ' The ‘Secretary's: brief- in 
| Briehl answers Stewart's challenge to the validity of passport 


denials based on a consideration of the applicant’s past activi- 
tied as they bear upon his present and probable future eon- 
dust * (Brieht Br., pp. 34-35), as well as answering Stewart's 


“Stewart apparentiy reads this Court's decision in Boudia v. ‘Dauites, —— 
U. & App. BD. C. —, 285 FF. 3a. S82, as holding that the failure to submit 
the requtred affidavit cut have no effect whatsoever, asserting that-the 
Court there held ‘that: tig “failare.td furnizh & complete affidavit. *.°.¢ 
could. not-affotd.a ground ‘for a passport denial” (Br. 65). That decision 
of course holds no such thing. The Court expressly stated that it would 
“not Tow consider whether” the fatture to subintt the affidavit ‘there. te 
quested “would have began a: Valid ground” fot dettial,. since thd Secretary 





- had ‘failem: to state it as @ grouid (235.F. 2d at 585). , In that. emeg, the 


. ceedings-suspended. In Dulles v. Nathan, 96 U. S App D.C. 290, 225 F. 24 


29, also relied on by Stewart (Br..65), Nathan had complied with the re- 


. quirement. af Section 51.142 by submitting ant affidavit denying present or 


past membership in. the Communist: Party, : ‘but had not answered other 


Ghesttouts put to him by the Passport. Office (se¢ Br. 66)... 


i. * It. te pechapes worth i ‘adding: to-eur Ciseussion in Brieh} the following 
pertinent quotation trout Bower t. Aohesom, 106 F. a oe 
heavily relied on by Stewart in his brief: - 
= “0.9. 9:9 statute whick sakes the right te engage bt ome: activity 
> the fature depend upon past behavior, even behavior before. the passage 
of the regulatory act, is mot invalid asa Ddill.of attainder or ex: post 
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claim that Section 51.135 is. unconstitutionally vague and am- 
biguous: (Briehl Br., p. 33). Having established that the Sec- 
retary may lawfully deny passports under the criteria set forth 
in Section 51.135, he may lawfully inquire into’ matters per- 
tinent to those criteria, whether by requiring an affidavit an- 
cillary to the passport application or otherwise (Briehl Br., 
36-39). In view of the foregoing, the affidavit requirement of 
Section 51.142, as interpreted by the Passport Office, is valid 
and must be complied with by Stewart.. © >. . 


D.in failing to execute the requested affidavit, Stewart failed to make the 
fell snd fair disclosure of material matters required in order te entitle 
him to the relief granted 


Ta ‘addiGdta, to: his fellate to. eotiply widy the established 
procedural requirements with respect. to his application, Stew- 
art has failed to make the full and fair disclosure of facts mate- 
rial and relevant. to the determination of his eligibility for a 
passport, and for this reason as well was not.entitled to she ze 
lief accorded him.” 
It is difficult to conceive of gj sthukioueea tien Tieden or 
permit, whether it be for the exercise of a privilege or a right, 
which permits the applicant to conceal information properly 
deemed relevant to the question of entitlement. An example 
of the cases in this field is this Court’s decision in Great Western 
Broadcasting Ass'n v. Federal Communications.Com’n, 68 App. 
D.C. 119, 94 F.2d 244. There, the applicant sought authority 
to erect two broadcasting stations.” One of the grounds for 
the Commission’s denial of the applications was that.the appli- 
cant “failed to furnish all ‘the information called for by the 
questions contained in the applications *'* *” (94 F. 2d at 
246). Speaking for this Court, Chief Judge feos: poled 
out (94 F. 2d at 246): 


Scaua cae tarda Wenate a Sosnia het Sapiann ebeacaeier een 

' the legislature has power to regulate and the past conduct indicates un- 

' fitness to participate in the activity.” [Citing Hawker v. New York, 170 

“.' 1%. S. 189, and Cases v. United States, 181 F. 2d 916 (C. A. 1),:certiorari 

' “Genied, 319 U. S. 770, rehearing denied, 324 U. 8. 889.} 

* The applicable statute, 47 U. 8. C. 308 (a), provides: “If upon examina- 
tion of.any application {for a station license] the Commission shall find 
pane pene: See eS ee ee ee nen ee 
granting thereof, it shall grant such application.” as sa 
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‘Undoubtedly the act contemplates that the applicant 
for a license shall establish those qualifications for the 
license which would make ‘its grant serve the public 
interest, and this necessarily presupposes a frank, can- 
did, ‘and honest disclosure of the facts. as to its qualifi- 
cations deemed by the commission essential to enable 

| the commission to ‘act within its powers. ee 
Cf. Middlesboro Liquor & Wine Co. v. Berkshire, 77 Uz 8. 
App. D. C. 88, 133 F. 2d 39. 

The: Court of Appeals for the Ninth Circuit has similarly 
ruled i in: Pacific Power -& Light Co. v. Federal Power Com’n, 
111 F. 2d 1014, aff'd 307 U.S. 156, a case involving an applica- 
tion for Federal Power Commission approval of a 
consolidation as “consistent with the public interest *.* *.”7 
The court rejected the Commission’s view that the statute 
contemplated an affirmative finding by the Commission that 
& proposed merger would result in a “substantial advantage or 
benefit to the public * * *” (zd. at 1016), holding that the 
act required no more than a showing by the applicant that the 
merger would not result in detriment to the public. Of signifi- 
cance here, the court recognized “the existence of a substantive 
right to have the Commission’s approval upon the making of 
the statutory showing” (id. at 1017), but ruled that (zbid.): 


The Commission properly requires applicants to make 
@ full disclosure of all material facts: The burden is on 
them of showing affirmatively that the acquisition or 
merger is consistent with the public interest.” 


™ The applicable statute, 16 U. S. C. 824b (a), provides, “No public utility 
shall * * * consolidate [its] facilities * * * with those of any other per- 
gon * * * without first having secured an order of the Commission authoriz- 
ing it to do so. * * * [I]f the Commission finds that the proposed * * * 
COmmCeiapncon SS Tees Des omabeneEs “Ae ER. DUST ARLOREEE:, it shall 
‘approve the same.” 

= This case helps demonstrate the fallacy of Stewart's attempts to shift 
from himself the burden of showing his eligibility for a passport, contending 
that it is incumbent upon the Secretary to demonstrate Stewart’s lack of 
eligibility (Br. 28). Thus, In the Pacific Power and Light case, the com- 
pany presumably had a constitutional right under the Fifth Amendment to 
use its property as it saw fit, subject only to regulation in conformity with 
due process requirements—just as the right to travel is subject “to reason- 
able regulation under law.” Shachiman v. Dulles, 96 U. S. App. D. €. 287%, 











HA 


‘See also to the same effect, Eschbach .v.: Contractors, Pacific 
Naval Air Bases, 181 F. 2d 860, 864 (C. A..7); Evans. v: United 
States, 65 F. Supp. 183. (three-judge district court), affirmed 
329 U. S. 668; Alton. Railroad Co. v. United States, 315 U.S. 
-15,:25; Irvin v.. Hobby, 131 F.Supp. 851, 865-(N. D.: fows)5 
Norment v. Hobby, 124 F. Supp. 489:.(D.Ala.).° 0). : 
; clone: Sh quuselaces ol while: Rested ivnaca. siancboe-r Gk: 
s Conensies “Party iin the, peak/la 0, televank tteiniol intone 
tion to be considered in deciding whether he falls within any 
one of the categories of Section 51.135 of the Regulations. ~~ Cf. 
_ United States v: Eisler; 75 F. Supp. 640, 644, 646 (D. D.-C.), 
aff'd, 8 U.S. App. D. C. 404, 176 F. 2d 21, certiorari denied, 
337 U. S. 958.. Under the regulations, Stewart was under a 
duty to supply this basic information when he was requested to 
-doso.- His failure to comply with this request deprives him of . 
_ any right to the relief granted by the district court. a a 
‘The district court erred in requiring that the continuation of 
| the administrative process be conducted under procedures 
which conflict with those provided by the Passport Regula- 
‘tions and the Rules of the Board of Passport Appeals _ 


"The district court compounded its error in requiring a con- 


cedures which are at variance with those already prescribed by 
the Passport Regulations.and the Rules of the Board of Pass- 
port Appeals. The effect of that order is necessarily to invali- 


235 F. 28 92 2a 938; 941." The court nevertheless held that the burden ‘of proof 
eee 


ae an applicant for 8 passport, ls the proponent and assumes the burden of 
proof. 





date the existing regulations, at least as to the present ease, 
.. despite the fact that no resort has yet been had to the pre- 
' seribed procedures and their validity was accordingly. not an 
issue before the court below. 

- We have earlier demonstrated that thé validity of adrainis- 
trative procedures is not a proper subject for judicial: cog- 
- nizance until resort has-been had to those procedures. (above, 
pp. 26-28).. That rule has been flagrantly violated by. the 
. district court’s order. Moreover, the order appears to be in 
. direct. contradiction. to. this.Court’s decisions in Boudin’ ’v. 
Dulles, —— U.S: App. D.C. ——, 285 F. 2d 532, and Dayton 
y. Dulles, —— U.S. App. D. C. ——, 237 F. 2d 43. In those 
cases, both Boudin. and Dayton had exhausted the very ‘pro- 
cedures here brought in issue prior to filing their suits. This 


the Seeretary for further consideration and possible hearing, 
obviously to be conducted under the selfsame regulations. It 
left to the district court at a later stage the determination of 
whether the hearing procedures, actaally pursed. to comple- 
tion in those cases, were valid. 

Wi. the. distmit- ached thaws ta. exceed ate peocopelinns by 
requiring procedures which do not conform to the regulations 
remains a mystery, since the regulations afford Stewart sub- 
- stantially the ‘same proteetions.as those outlined in the order. 
| Under the Regulations, a resumption ‘of the administrative 

‘process would begin with a final decision by the Passport Office 
"(Section 51.137). Stewart must be informed of this decision ; 
if it is adverse, the advice must “be in writing and shall state 
_the reasons on which the decision is based * * *” as specifically 
- gs security considerations permit (zbid.).Stewart may appeal 
‘this decision to the Board of Passport Appeals by means of a 
‘petition refuting or explaining the.stated reasons for the: ad- 
verse: decision (Sections 51.138,.'51.157): “The Board then 
accords a full hearing with’ opportunity to submit evidence, 
“considers the case, and submits its recommendations to the Sec- 
-retary for his final decision (Sections 51.140; 51.169). The 
“ Secretary notifies the applicant of this decision in writing (Seo- 
tion 51.169). : 
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‘Under the district court’s order, the Secretary is required 
scausdianth uaiad eleeatt “s, quasi-judicial hearing” on his 
application with opportunity to offer evidence, to be followed 
by a report and recommendation of the hearing officers, a copy 
of which is to be furnished Stewart. Stewart may file objec- 
tions thereto with the Department. The Secretary is then to 
notify Stewart of his findings and decision (62A). 

_No reason is either stated or apparent for requirmg these 
departures from the equally orderly and generous provisions 
of the regulations. Stewart attempts to rationalize these var- 
iances by arguing that the objectionable provisions are derived 
from this Court’s order granting a conditional stay in Dulles 
v. Nathan, 96 U.S. App. D. C. 190, 225 F. 2d 29. But regard- 
leas of the weight to be given the order in Nathan, it has plainly 
been overruled, insofar as it constitutes a judgment on the valid- 
ity of the existing procedures, by this Court’s action in the 
Boudin and Dayton cases in remanding for further processing 
under the same regulations which were in force at the time of 
the Nathan decision (see above, p. 35). ~ 
* $hould this Court feel constrained to require a continuation 
of the administrative process, we respectfully submit that its 
order should permit that process to follow existing procedures. 

IV ' : 
The issues raised by Stewart in connection with his appeal in 

Ne. 13638, attacking the district court’s failure to grant him 

the relief prayed for in his complaint, are not properly be- 

fore this court, and, in any event, are without merit 


Stewart has filed an appeal (No. 13638) from the order of 
November 16, 1956, insofar as it fails to grant him the relief 
prayed for in his complaint (64A). That order was entered on 
a rehearing of the cross-motions for summary judgment. The 
appeal is therefore actually an appeal from the denial of 
Stewart’s motion for summary judgment. . But it is well settled 
that, ordinarily, a denial of a motion for summary judgment 
is not an appeallable order since it is not a final decision within 
the meaning of 28 U.S. C. 1291. Hook v. Hook & Ackerman, 
Inc., 213 F. 2d 122 (C. A. 3); John Hancock Mut. Life Ins. Co. 
v. Kraft, 200 F. 2d 952 (C. A. 2); Dutton v. Cities Service De- 
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fense Corp., 197 F. 2d 458 (C. A. 8); Diaz v. Crom, 195 F. 2d 
517 (C. A. 5); McGrath v. Hunt, Hill & Betts, 194 F. 2d 529 
(C. A. 2); Morgenstern Chemical Co. v. Schering Corp., 181 F. 
2d 160 (C. A. 3); Marcus Breier Sons, Inc. v. Marvlo Fabrics, 
Inc., 173 F. 2d 29 (C. A. 2); Drittel v. Friedman, 154 F. 2d 
653 (C. A. 2); Jones v. St. Paul Fire & Marine Ins. Co., 108 
F. 2d 123 (C. A, 2); In re Finkelstein, 102 F. 2d 688 (C. A. 2); 
cf. United States v. Florian, 312 U.S. 656, reversing 114 F. 2d 
990 .(C. A..7).. See’ also’ Moore’s Federal Practice, 2d Ed. 
(1955), 2318-2323; 3 Barron and Holtzoff, Federal Practice and 
Procedure, Rules Ed., Civil (1950), 119. Stewart is therefore 
not here entitled either to attack the lower court’s failure to 
grant him the declaratory and injunctive relief demanded in 
his complaint or to urge that this Court grant such relief. _ 

Moreover, the district court granted Stewart precisely. the 
relief he sought in his motion for rehearing (see Counterstate- 
ment of Facts above, p. 8, and 48A, 54A) and may not now be 
heard to.complain that he was not granted more. Stewart 
asked only that the Secretary be required “now to render his 
decision”, subject to subsequent review on motions for sum- 
mary judgment, if necessary. He made no demand for the 
order directing the issuance of a passport which he now claims 
was erroneously; denied. him. 

In any event, Stewart’s demand for an. order declaring his 
eligibility for a passport and commanding the Secretary to issue 
him one is.a plain.attempt to usurp the prerogatives of the 
Secretary, who has never had occasion to pass upon Stewart’s 
application. This Court, following the lead of the Supreme 
Court in Perkins.v. Elg, 307 U. S. 325, has, with sufficient fre- 
quency, demonstrated its reluctance to interfere with the dis- 
cretion of the Secretary—much less to command its exercise in 
a particular way, and in advance of any exercise at-all—to re- 
quire no further discussion of this point. Dayton v. Dullea, 
supra; Kraus v. Dulles, —— U. S. App. D. C. ——, 235 F. 2d 
$40; Boudin v. Dulles, supra; Robeson v. Dulles, supra; Shacht- 
man V. Dulles, supra; Dulles v. Nathan, supra; cf..Borak v. 
Biddle, 78 U: S.. aoe C. 374, 141F. ie os aie) ‘certiorari 
denied, 323 U. S..738. 
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The district court did not abuse its discretion in denying 
Stewart’s motion for a preliminary injunction 


The initial appeal in this case (No. 13533) was filed by 
Stewart on June 27, 1956, from the district court’s order of 
June 26, 1956, denying his motion for a preliminary injunction. 
After securing an extension of time, Stewart docketed the ap- 
peal in this Court on September 5, 1956. By stipulation of the 
parties, the time within which to file Stewart’s brief was ex- 
tended to November 15, 1956. Then, in view of the district 
court's oral decision of November 9, 1956, resulting in its order 
of November 16, 1956, Stewart moved for a further extension 
of time which was granted by this Court’s order of November 
15, 1956. The subsequent appeals from the order of November 
16, 1956, were thereafter consolidated with Stewart’s original 
appeal from the denial of his motion for a” preliminary 
injunction. 

We respectfully suggest that the above chronology detracts 
considerably from Stewart’s pleas of urgency in demanding the | 
issuance, pendente lite, of a temporary passport, on the ground 
that he is suffering irreparable injury. But, this factor aside, 
it is clear that the district court’s denial of the motion for a 
preliminary injunction was entirely proper and should not be 
reversed by this Court.* 

As this Court has recently stated, “[i]t is settled law that a 
Court of Appeals will not set aside the action of a District Court 
in either denying or granting an application for a preliminary 
injunction unless the action of the District Court was in clear 
error. or in abuse of discretion.” Coz v. Democratic Central 
Committee of the District of Columbia, 91 U.S. App. D. C.. 
416, 200 F. 2d 356. See also Alabama v. United States, 279 
U. 8. 229; Jotnt Anti-Fascist Refugee Committee v. Brown- 
ell, 94 U.S. App. D. C. 870, 215 F. 2d 870; Embassy Dairy, Inc. ° 

¥. Comatier, 93 U.S. App. D. C. 364, 211 F. 2d 41. The ques- 


"Wt will be recalled that in Boudin v. Dauitles, supra, this Court refused to 


port,.pendente lite, as requested in Boudin'’s motion of December 21, 1955 
(fee. 13081 and 13130). 
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tion here, therefore, is whether the denial of Stewart’s motion 
can be said to have been clearly erroneous or an abuse of dis- 
cretion. | “That it was not is manifest. | A district court, in 
weighing whether or not a preliminary injunction should issue, 
attempts to estimate “the relative importance of the rights as- 
serted and the acts.sought to be enjoined, the irreparable na-’ 
ture of the injury flowing from denial of preliminary relief, 
the probability. of the ultimate success or failure of the suit, 
[and]. the balancing of damage and convenience generally”... 
Embassy Dairy, Inc.v.Camakher, 93 U.S. App. D. C. 364, 211 F.. 
2d 41 at 43. _We have already demonstrated that Stewart is: 
. entitled to no relief whatsoever, whether it be the relief sought.. 
in the complaint or that granted:by the district court.: canes 
locutory relief is, therefore, completely unwarranted.. - , 
But even if a district court is of the view that a plaintiff's 
chances of: ultimate success are good, its. view on the other. 
considerations—the relative importance of the rights asserted 
and the acts sought to be enjoined, the irreparable nature of 
the alleged injury, and the balancing of damage and conven- 
ience—may nevertheless require denial of a preliminary injunc- . 
tion... Embassy Dairy.v..Camalier, supra.. We submit that no - 
matter how strong may be the seeming equities on the side of 
an applicant who has been denied a-passport, the public in-: 
ee relief of the nature _ 
here sought be withheld until the controversy is adjudicated 
on.its merits.. The interlocutory relief. Stewart seeks is in the 
form of a passport, the issuance of which is a matter within 
the discretion of the Secretary of State. The Secretary’s 
decision to grant.or deny. passports involves, inter alia, the- 
foreign affairs function of the Executive (cf. United States v: 
Curtiss-Wright. Export Corp., 299 U.S. 304),.the granting . 
or. withholding ofa document in which the President:and the: 
Secretary not only. guarantee their aid and assistance to the 
person to whom it is issued * but request foreign: powers. to 
confer their protection upon that person,* and in addition has 


~* Borchard, The Diplomatic. Protection of Citizens Abroad, 495 soak 
_ * Passports are now issued in the following language: - 

“I, the undersigned, Secretary. of State of: the United - States of 

AE, DRT CREE. SE INS Ey SONCEEN to ROEaRTE MRAIT A 
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a. bearing upon the internal security of the United States. In 

these circumstances, as the Supreme Court observed in Yakus 

v. United States, 321 U.S. 414 at.441, consideration of. the 

public interest compels denial: of Stewart's claim for inter- 

locutory relief: 

bo, # © © where an injunction is seked which will siiverssly 
- affect a public interest for. whose impairment, : even 
- . temporarily, an injunction bond cannot.compensate, the 
= court may in the public interest withhold relief until a 
- final determination of the rights of the parties, though 
“postponement may be burdensome to the plaintiff..* * * 


See also Joint Anti-Fascist Refugee Committee v. Brownell; 
94 U. S. App. D. C. 876, 215 F. 2d 870. And as these cases, 
apd Mrogerent Sore # PP 38-39, show, the constitutional 


issues raised by Stewart are not open for-decision on an applica-: 


heer koepeedinsinary infiihetions Mayo v. saciid a xe 
aeeate| Co., 309 U.S. 310, 

“What we have just said demonstrates not only the propriety 
of the district eourt’s order of June 26, 1956, but that the court 
in faet had no power to grant the relief sought. ‘For it 1s 
hornbook law that a person seeking relief in the nature of 
mandamus against an officer of the Government must have a 
clear right to the performance of the act sought to be com- 
manded, and that mandamus may not be granted to compel 
an official to exercise his discretion in a particular manner. 
United States v. Wilbur, 283 U.S. 414, 420; Hammond v. Hull; 
76 U.S. App. D. C. 301, 131 F. 2d 23, certiorari denied, 318 
0.8. 177; Laughlin v. Reynolds, 90 U.S. App. D. C. 414, 196 
¥F. 2d 863; Edgerton v. Kingsland, 83 U. S. App. D. C. 8, 168 


FP. 2d 128; Thomas v. Vinson, 80 U.S. App. D. C. 346, 153 F. 


2d 636; Dunn v. Ickes, 72 App. D. C. 325, 115 F. 2d 36, cer- 
tiorari denied, 311 U. S. 698. - There is no need for us to re- 
hearse the discretionary nature of the Secretary's power (see 
above, pp. 19-23, 37) or Stewart's failure to demonstrate a clear 


I eenneenemenetene 
i freely to pass, and in case of need to give all lawful aid and protection 
to [bearer] a citizen of the United States.” . 


Heard, 96 U. 8. App. D. C. 66, 223 F. 2d 581, S55. . 


* 


a We 3 rT 


# 
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right to a passport (see above, pp. 23-34) in order to show that 
the courts have no power, whether interlocutory or final, to 
mandamus the Secretary esp issue a passport. 


CONCLUSION 


ORGr the foregoing reasons, it-is respectfully submitted that 
the district court’s order of June 26, 1956 should be affirmed, 
and that its order of November 16, 1956 should be vacated and 


Tie ertans remanded forthe entry’ of manimaxy:-fudgment for 


the Secretary. 


Departwicnt of Justice, Washington 25, D. C.. 





” §1185°. “pete feat AO As 
, les ~ ear oF national emergency-—Restritions and probibi- 3 
‘rs . tions on aliens.” 
Ka); When the United States is af war’ or during the 
existence of any national emergency proclaimed by the 
_ | President, *.*.* and the President shall find that the 
interests of the United States require that restrictions - 
and prohibitions in addition to those provided other- 
___ wise than by this section be imposed upon the departure 
5 9 of persons from and their entry into the United States, 
°° "“and ‘shall’ make public ‘proclamation thereof, it shall, 
_-_ until otherwise ordered by the President or the Congress, 
be unlawful— 
(1). [There follow restrictions enumerated (1) 
_ through (7) not here pertinent.] 


*  -# ae « 
CITIZENS 


‘ (b) After such proclamation ssis provided for in sub- . 
section (2) of this.section has been made and published 
and while such proclamation is in force, it shall, except . 
as otherwise provided by the President, and subject to 
_... gach limitations and exceptions as the President may au- 
“" ” thorize and prescribe, be unlawful for any citizen of the 
United States to depart from or enter, or attempt to de- 
— part from or enter, the United States unless he bears a 
“9 °"The pertinent portions of Presidential Proclamation No. | 
2914, December 16, 1950, 64 Stat. A454, are as follows: 


(42) 
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- if ‘a PROCLAMATION | 
WHEREAS recent’ ‘events in Korea ‘and elsewhere 


-- -eonstitutea grave threat to the peace of the world and 


imperil the efforts of this country .and: those of the 
a) United, Nations fe, brevets. sezreqmon, and, armed con 


WHEREAS ward pint ‘conamumnisk jinperial- 
7 ism is the goal of the forces of aggression that have been 


“- 'Joosed ‘apon the world; and” 


‘ WHEREAS if the goal of communist Seaparialient 
were to be achieved, the people of this :country: would 
no longer enjoy the full and rich life they have with 
God’s help built for themselves and their children; they’ 


ed would no longer. enjoy the blessings of the freedom of 
- worshipping es they severally choose, the freedom of 


_ reading and listening to what they choose, the right 
' of free speech including the right to criticize their Gov- 


u . ernment, ‘the ‘right. to. engage freely in collective bar- 
': |, gaining, the right. to engage freely in their own business 
-. », enterprises, and the many other freedoms and rights 


. ~ which are a part of our way of life; and .... 
a3 "WHEREAS the increasing menace of the forces of 
4 communist aggression requires that the national defense 
Of the United State be nineigtiengd-aaaperily a 


=, 


NOW; THEREFORE,. L, HARRY s TRUMAN, 
President of the United States of: eigen m proclaim 
i; ee eee 
is 7, a centr < ° (1. @ 
oe ON -\IN WITNESS WHEREOF, I have hereunto set my 

‘iS hand ‘and eauséd the Seal: of the. ‘United pee of 


7 America tobe affixed. “ 


Done at the City of Washington this 16th day of 
| December, 10:20 a. m,.in the year of our 
63 ‘[seax)} Lord nineteen hundred and fifty, and of. the 
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ag acnanie and seventy fifth. ee 
- ” "Dean ‘Restniil Fh, we at eon: : 
| Secretary of State oS 1G 


8 ‘The pertinent portions of Presidential Proclamation No. 
3004, January 17, 1953, 67 Stat. c31, “Control of Persons Leav- 
=a ra has me pacing BS aa of the 
United States of America” pare a5 follows: 


A PROCLAMATION’: 


: WHEREAS section 215 of the Immigration and Na- 

_ tionality Act, enacted on June 27, 1952 (Public Law 

414, 82nd Congress; 66 Stat::163,'190), ‘authorizes: the 

_ > President to impose restrictions and prohibitions in ad- 

dition to those otherwise provided by that Act upon the 

departure of persons from, and their entry. into, the 

United States when the United States is at war or 

_ during the existence of any national emergency pro- 

1 @laimed by the President * * * and when the Presi- 

"| dent shall find that the intereste:af the United States 
80 require; and 

_ WHEREAS the national emergency the existence of 

which was proclaimed on December 16, 1950, by Procla- 

>’ > mation 2914 still exists; and” 

| WHEREAS because of the ‘exigencies of the inter- 

_* national situation and of the national defense then ex- 

- sting Proclamation No. 2523 of ‘November’ 14, 1941, 

‘imposed certain restrictions and prohibitions, in addi- 

| tion to those otherwise provided by law, upon the depar- 

f ture of persons from and their entry'into the United 

___ States; and 

' WHEREAS the exigencies ‘of the international situa- 

" ~ tion and of the national defense still require that certain 

‘ - restrictions and prohibitions, in addition to those other- 

" - ~ wise provided by law, be imposed upon the departure 


—r 
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’ >. o£ persons from and their entry into the United States: 


NOW,. THEREFORE, I, HARRY S. ‘TRUMAN, 
 .President.of the United States of America, acting under 
and by virtue of the authority vested in me by section 
215 of the Immigration and Nationality Act and by 
section 301 of title 3 of the United States Code, do 
hereby find and publicly proclaim that the interests of 
. the. United , States: require that restrictions. and pro- 

’ hibitions, in: addition to. those. otherwise. provided: by 
law, be imposed upon the departure of persons from, 
' and their entry into, the United States; and I hereby 
prescribe and make the following rules, regulations, and 
orders with respect thereto: 

i. The departure and entry of citizens and nationals 
of the United States from and into the United States, 
including the Canal Zone, and all territory and waters, 
continental or insular, subject to the jurisdiction of the 


'. United States, shall be subject to the regulations pre- 


‘“seribed by the Secretary of State and published as 
sections 53.1 to 53.9, inclusive, of title 22 of the Code 


of Federal Regulations. Such regulations are hereby 
incorporated into and made a part of this proclamation; 

and the Secretary of State is hereby authorized to re- 
voke, modify, or amend such regulations as he may find 
the interests of the United States to require. | 


* e = oe » 


“4. en No. 2523 of November 14 1941, as 
amended by Proclamation No. 2850 of August 17, 1949, 
‘is hereby revoked, but such revocation shall not affect 
any order, determination, or decision relating to an in- 
dividual, or to a class of individuals, issued in pursuance 


oF such proctamations prior to the. revocation. thereof, 


| . and shall not prevent prosecution for any. offense com- 
‘mitted, or the imposition of any penalties of forfeitures, 
_ Rability for which was incurred under such proclama- 


_ tions prior to the revocation thereof; and the provisions 


of. this proclamation, including the. regulations. of the 
, Secretary of State incorporated herein and made a part 
_ hereof, shall be in addition to, and shall not be held to 
revoke, supersede, modify, amend, or suspend, any other 
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'~*“ proclamation, rule, regulation, or order heretofore issued 
."  velating to the departure of persons from, or their entry-. 
"aus into, the United States; ‘and compliance with the provi-” 


“| ~ghons any other statute, law, proclamation, rule, regula- 
Is, “tion; or order heretofore enacted or issued and still in 
*  . effect. 
a i oe 5. I hereby direct ‘all departments and agencies of 
- *+.°. the Government to cooperate with the Secretary of 
| $tate in the execution of his authority under this proc- 
|  Jamation and any subsequent proclamation, rule, regu- 
- lation, or order issued in pursuance hereof; and such 
departments and. agencies shall upon request make 
|» @vailable to the Secretary of State for that purpose the 
services of their respective officials and agents. I enjoin 
upon all officers of the United States charged with the © 
execution of the laws thereof the utmost diligence in — 
preventing violations of section 215 of the Immigration 
and Nationality Act and this proclamation, including 
the regulations of the Secretary of State incorporated 
herein and made a part hereof, and in bringing to trial 
' and punishment any persons violating any provisions of 
: that section or of this proclamation. 
To the extent permitted by law, this proclamation 
shall take effect as of December 24, 1952, 
IN WITNESS WHEREOF, I have hereunto set my 
Le hand and caused the Seal of the United States of. 
America to be affixed. 
! DONE at the City of Washington this 17th day of 
January in the year of our Lord nineteen hundred and 
| - fifty-three and of the Independence of the United 
| States of America the one hundred and seventy-seventh. 


Harry S. Truman. 
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re A, The pertinent sections of Tile 22 of the United State 
Code are as follows:. ayy tay 


* *$201a/ thority to’ grant; tt ead teal di 

: "porta —The Secretary of State may grant and issue pass- 
apis fed ates gemapionte: ts be artaited, Geet, 200 

| > eas ed epauiadt eetentstea he Uh alalsciereninta: 
| “. _ <4: +tives of the United States, and by such consul generals, 
; .. 5 7 -eonsuls,.or vice consuls, when in charge, as the Secretary 
i: '. of State may designate,.and by the chief-or other execu- 
| .. . tave officer of the insular possessions of the United 
: “": * States, under‘such rules as the President shall designate 
* “ ' and preseribe for and on behalf of the United States, and | 
wn . 5 . no other person shall grant, iesue, or verify such pase- 






ports. 
—. § 212. Who entitled to passport-——No passport shall 
"be granted or issued to or verified for any other persons 


Si 7 WF than those owing allegiance, whether citizens or not, to 
the United States: - 
~ $213. ‘Application for’ passport ; fees for taking — 


, Before a passport is-issued to any person by or under 
“ authority ‘of the United States such’ person shall sub- 
'’” geribe to and submit a written application duly verified 
| _.' by his oath before a person authorized and empowered 
> '  _’” to administer oaths, which said application shall contain 
“a true recital of each and every matter of fact which may 
be required by law or by any rules authorized by law to 
r ee ee ee eee 
_ passport.” | 
ri | 5. ‘The pertinent sections of Executive Order 7856; March 
81; 1938, 3 F. R. 799, as found in Part 51 of Title 22 of the 
= (ade of Hecers) Hagulstons, are as follows? eee 
$51.75. . Refusal. to issue. passport—The Secretary 
of State is authorized in his discretion to refuse to issue 
a passport, to restrict. a passport for use only in certain 
countries, to restrict it against use in certain countries, 
~~ to withdraw or cancel a passport already issued, and to 
; AICO ® PARpORS oe, Che: puieboee: on meeteleting te 
validity or use in certain countries. ° 


+ * * * 
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$51.77. Secretary of State authorized to make pass- 

port regulations.—The Secretary of State is authorised 

to make regulations on the subject of issuing, renewing, 

extending, amending, restricting, or withdrawing pass- 

ports additional to the rules in this part and not in- 

‘6. The pertinent portions of the Regulations of the Secretary 

of State, 6 F. R. 6069, as found in Part 53 of Title 22 of the Code 
of Federal Regulations, are as follows: 


$53.1 Limitations upon travel_—No citizen of the 
United States or person who owes allegiance to the 
United States shall depart from or enter into or attempt 
| + to depart from or enter into the continental United 
! States, the Canal Zone, and all territories, continental 
| or insular, subject to the jurisdiction of the United 
States, unless he bears a valid passport which has been 
issued by or under authority of the Secretary of State 
and which, in the case of a person entering or attempting 
to enter any such territory, has been verified by an 
American diplomatic or consular officer either in the 
foreign country from which he started his journey, or 
in the foreign country in which he was last present if 
such country is not the one from which he started his 
journey, or unless he comes within one of the exceptions 
prescribed in $$ 53.2 and 53.3 * * °. 
eo e @ °® 2 
$53.8 Discretional exercise of authority in passport 
matters.—Nothing in this part shall be construed to pre- 
vent the Secretary of State from exercising the discre- 
tion resting in him to refuse to issue a passport, to re- 
trict its use to certain countries, to withdraw or cancel 
& passport already issued, or to withdraw a passport for 
the purpose of restricting its validity or use in certain 
countries. 





©. S. COVERESERT PRINTING OFTICE: 1957 





ILBUR K. MILLER | [27/8 
-@¢ , — J e 
— aa a TAP Ae 


7. REPLY BRIEF FOR DONALD OGDEN STEWART a 


id 











. United States Court nf Appeals 














> For the District of Columbia Circuit 
a 
ns No. 13,533 | 
“ DONALD OGDEN STEWART, 
; | Appellant, 
against 
v JOHN FOSTER DULLES, Individually ee as Secretary of State, 
Appellec. 
" ——-—- 
No. 13,622 | 
a —_——___————eo 
rm JOHN FOSTER DULLES, Individually and as Secretary of State, 
Appellant, 
oa against | 
| 
DONALD OGDEN STEWART, 
Appellee. 
No. 13,638 
+ ce ee 
DONALD OGDEN STEWART, 
Appellant, 
. against 
JOHN FOSTER DULLES, Individually and as Secretary of State, 
a i Appellee. 
‘ 
m Appeals from the United States District Court for the 
District of Columbia 
titted Stats Court of Apneaes 
¢ “or tre 
\ Distrat uf ws peut Circuit 
eo its LEONARD B. BOUDIN, 
“ee Yk pLouy i j 25 Broad Street, 
- eee S “7 New York, New York, 
» i 
<7 111) \7omepfD HARRY L RAND, 
e P sled va cas | kolo om, Wyatt Building, 
onen Washington, dD, C, 
P 


Attorneys for Donald Ogden Stewart. 





eka 


ee 
*. 


s. Agee! 
ave eae 
~ ater) i 


ot 
A. 
>. 


aay 


re 
7) 


ty 


‘pe 


: pie! pte ee Us 
de Meg ott eee el 
cat ke, Capen A ; gg ta 


,oe 


aoa 





INDEX 
CITATIONS 


Cases 


Bauer v. Acheson, 106 F. Supp. 445 ............... 
Bolling v. Sharpe, 347 U. 8. 497 

Boudin v. Dulles, — App. D. C. —, 235 F. 2d 532... 
Dayton v. Dulles, — App. D. C. —, 237 F. 2d 43 ..... 
Dulles v. Nathan, 96 App. D. C. 190, 225 F.2d 29 ... 


Frost v. Railroad Commission of California, 271 


Golden v. Dulles, C. A. Nos. 3598-9, 1955 (D. C.) .... 
Grosjean v. American Press Publishing Co., 297 UL. 


Hannegan v. Esquire, 327 U. 8. 146 

Hirabayashi v. United States, 320 U. 8S. 80 

Korematsu v. United States, 323 U. S. 214 

Kraus v. Dulles, — App. D. C. —, 235 F. 2d S40 .... 

Miller v. Sinjen, 289 Fed. 388 

Perkins v. Elg, 307 U. 8. 325 

Pike v. Walker, 73 App. D. C. 289, 121 F. 2d 37, cert. 
den. 314 U.S. 625 


Railway Express Agency, Inc. v. New York, 336 U.S. 


Shachtman v. Dulles, 96 App. D. C. 287, 225 F. 2 


Urtetiqui y. D*Arcy, 9 Pet. (Ui. 8.) 602 scscieisncrns 
Weismann v. Dulles, C. A. No. 1627-54 (D. D.C.) ... 











oA 


Constitution and Statute 


PAGE 
ConsTITUTION : 
Watt: AMOHAMENE « wn os oe oe va wa ws o% Ka ws OE OS OS 2,8 
Statute: 
Immigration and Nationality Act of 1952, 60 
etat. 190, SU, B.C, TASS: « vw wx cw nw ow be en oes 1, 3, 5, 6 
Departmental Orders, Regulations, etc. 
Passport Regulations: 
22 C. F. BR. (1954 Supp.) 
Rcd aves ex ea ey ded os SGU Os eee ieee ae 7, 8 
OS 2 ets rn cs Gee Scans wa Mee es 7, 8,9 
Congressional Material 
Senate Committee on the Judiciary, Subcommittee on 
Constitutional Rights, Hearings Nov. 15-16, 1955, 
oath, Cone. 1st Bess, oc. ew reve ndiyw ne aon ve sees 7 


Texts, Articles and Miscellaneous Materials 
Davis, The Requirement of a Trial-Type Hearing, 
70 Harv. To:. Ree./ 195) (TSGG) x oni oes ss re pie nce vom oe 
Morison, Freedom in Contemporary Society (1956) 


Pye, The Legal Status of the Korean Hostilities, 
45 George. Law J. 45 (1956) ................... by) 








i Hnited States Court of Appeals 


| For the District of Columbia Circuit 





No. 13,533 
| Donatp Ocpen STEWwasrt, 
i Appellant, 
v. 
y 
Joun Foster Duss, Individually and as 
Secretary of State, 
Yy Appellee. 
yy, No. 13,622 
- Joun Foster Dues, Individually and as 
Secretary of State, 
a Appellant, 
re v. 
| Donatp Ocpen STEwasrt, 
> | Appellee. 
No. 13,638 
o Donatp Ocpen StrEewakrt, 
Appellant, 
- v. 
te Joun Foster Dutrzs, Individually and as 
Ls Secretary of State, 
| Appellee. 
' ——— 
Appeals from the United States District Court for the 
| District of Columbia 
| * REPLY BRIEF FOR DONALD OGDEN STEWART 
” amenities erect 
I e 
" The Government claims that since Stewart is now resid- 
ing in England he is not entitled to judicial review of 
v the refusal to grant him a passport (Br. 12).* It argues 
e as follows: (1) the penal sanctions for travel without a 
passport (8 U. S. C. 1185) attend only departure from 
a * Br. refers to the typewritten copy of the Government’s brief, 


unless otherwise indicated. 
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or entry into the United States; (2) Stewart’s inability 
to travel from England to other foreign countries is a 
consequence of other governments’ proscriptions; (3) the 
Fifth Amendment is a protection against the federal 
government alone. 


A. The short answer to the Government’s argument 
is that it is, in fact, interfering effectively with Stewart’s 
rights. Indeed it concedes, at least, that to deny pass- 
ports is ‘‘indirectly to impede * * ® travel’? (Br. 9b). To 
suggest otherwise would be to substitute form for reality. 
As this Court has noted, a citizen denied a passport is 
prevented from travelling abroad not only because 8 U. S. C. 
1185 forbids his departure from the United States, but 
also because other governments will refuse him entrance. 
This imability ‘‘to enter European countries without 
a passport”’ is one of the two reasons expressly advanced 
in Shachtman v. Dulles, 96 App. D. C. 287, 290, 225 F. 
2d 938, 941, for today subjecting passport denials to 

And properly so. American citizens have a constitu- 
tional right to travel abroad. No interference with that 
right, indirect though it may be, will be sustained unless on 
jadicial examination it is found to accord with constitu- 
tional due process. Grosjean v. American Press Publishing 
Co., 297 U. S. 233, 250; Hannegan v. Esquire, 327 U. S. 
146; Frost v. Ratlroad Commission of California, 271 U.S. 
283. 


To treat the grant of passports to non-resident citizens 
as mere largesse to be dispensed or not as the Secretary 
wills is to disregard this Court’s statement in Shachiman 
and to ignore the ruling in Bauer v. Acheson, 106 F. Supp. 
445 (D. D. C.). That case, too, concerned a citizen resident 
abroad. Directing the Secretary to review or revalidate 
the plaintiff’s passport unless a hearing was accorded her 
within a reasonable time the statutory Court there said, 
in part (106 F. Supp. at 451): 


‘‘Aside from the provisions of §§ 224 and 225 
[of Title 22 of the United States Code, the predeces- 
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sors of 8 U. S. C. 1185], it is unrealistic to contend 
that denial of an American passport does not restrict 
the plaintiff’s right to travel abroad. Legal rights 
may be violated by unlawful public action although 
such action makes no direct demands on the indi- 
vidual Passports are required in many countries, 
and as long ago as 1929 the State Department advised 
American citizens leaving the United States for a 
country where passports are not required to carry 
a passport, except in travel to Canada or Mexico, 
and for use to facilitate reentry into the United 
States.’ 


Stewart, resident in London, is entitled to judicial relief 
no less than Miss Bauer, resident in Paris. 


Judicial review of passport denials may have been 
inappropriate in the era, unhappily long past, when the 
passport was a mere convenience, unnecessary for travel. 
What may then have been a matter of privilege to be 
meted out or not as the Secretary saw fit has now become 
a sine qua non to the effective exercise of the constitutional 
right to travel. It is thus a matter in which the courts, 
whose function it is to protect the right to travel against 
unlawful invasion, have a vital interest.* 


*In other situations, as well, governmental activities long con- 
sidered mere matters of privilege and thus immune from judicial 
review have, under changed conditions, become so important in 
their impact on the rights of the citizen that they have become sub- 
ject to judicial scrutiny. See, e.g., Pike v. Walker, 73 App. D. C. 
289, 121 F. 2d 37, 39, cert. den. 314 U. S. 625: “Whatever may 
have been the voluntary nature of the postal system in the period of 
its establishment, it is now the main artery through which the busi- 
ness, social and personal affairs of the people are conducted. * * *” 

A leading writer on administrative law has recently pointed out 
that “The theory of privilege has caused much harm in the field of 
issuing and revoking passports” (Davis, The Requirement of a 
Trial-Type Hearing, 70 Harv. L. Rev. 193, 259 (1956) and that 
it “became unreal as the nature of a passport changed” (id. at 260). 
We respectfully refer the Court to Professor Davis’ illuminating dis- 
cussion on the subject of privileges and rights. 
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B. Even were its grant to a non-resident citizen a mere 
act of grace, the Secretary’s refusal of a passport would 
not thereby be immunized from judicial review. Even 
privileges or acts of grace granted by the Government 
may not be revoked or denied on unconstitutional grounds. 
Pike v. Walker, 73 App. D. C. 289, 121 F. 2d 37, cert. 
den. 314 U. S. 625. 


Thus, referring to the Government’s contention that 
the use of the mails was a privilege, the Supreme Court, 
in Hannegan v. Esquire, 327 U. S. 146, 156, cautioned: 


sce * * But grave constitutional questions are im- 
mediately raised once it is said that the use of 
the mails is a privilege which may be extended or 
withheld on any grounds whatsoever * * *°. Under 
that view the second-class rate could be granted on 
condition that certain economic or political ideas not 
be disseminated * ® °.”’ 


| C. Similarly, it is clear that the Secretary could not, 
while issuing passports to other non-resident citizens, as 
he regularly does, refuse one to Stewart on discriminatory 
grounds. The Supreme Court has only recently established 
that discrimination may be so unjustifiable as to be viola- 
tive of due process under the Fifth Amendment. Bolling 
Vv. Sharpe, 347 U. S. 497, 499. This ‘‘salutary doctrine’’ 
requires that the Government ‘‘exercise * * * [its] powers 
so as not to discriminate between ° * ® [its] inhabitants 
except upon some reasonable differentiation fairly related 
to the object of regulation.’’ Jackson, J., concurring, in 
Railway Express Agency, Inc. v. New York, 336 U. S. 
106, 112. | 


In the Bauer case, it was said: 


“We hold that, like other curtailments of personal 
liberty for the public good, the regulation of pass- 
ports must be administered, not arbitrarily or capri- 








ciously, but fairly, applying the law equally to all 
citizens without discrimination, and with due process 
adapted to the exigencies of the situation’’ (p. 452). 


Such discrimination represents “arbitrary and capricious 
action’’ as that term was used in Kraus v. Dulles, — App. 
D. C. —, 235 F. 2d 840. 


Stewart’s claim in this action, mter alia, is that he has 
been the subject of unreasonable and unfair discrimination. 
For thousands of citizens resident abroad annually receive 
passports and are thus able to travel freely from country 
to country, whereas Stewart is refused a passport and thus 
denied freedom of movement. Further, virtually none of 
these citizens is required to subject himself to unlimited 
political inquisition; and in at least one instance abroad, 
the Secretary has issued a passport when the citizen refused 
to capitulate (zfra, p. 8). 


These claims alone entitle Stewart to a judicial deter- 
mination with respect to the validity of the passport regu- 
lations, as applied to him, even if the penal sanctions of 
8 U.S. C. 1185 are not the main obstruction to his travel.* 


Il. 


The Government makes no claim of reliance upon 8 
U. S. C. 1185; indeed, it disavows ** it as authority be- 
cause Stewart resides abroad (Br. 14). Instead, it asserts 
an inherent executive discretion with respect to passports 
(Br. 19). There is no judicial authority for such unlimited 


* We do not concede the absence of penal sanctions since they 
would become operative upon accepting the Secretary’s offer of a 
passport to return to the United States. 

** It nevertheless asserts its validity under Hirabayashi v. United 
States, 320 U. S. 80 and Korematsu v. United States, 323 U. S. 
214 (Br. fn. 13) in disregard of the widespread criticism of those 
unusual cases. There is a radical difference between the actual 
state of war after Pearl Harbor and the use in 1957 of a nominal 
emergency to justify screening for lawful past political activities. 
Cf. Pye, The Legal Status of the Korean Hostilities. 45 George. 
Law J. 45 (1956). 
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power even during the period when passports were not 
required for travel. Urtetiqui v. D’Arcy, 9 Pet. (U. S.) 
692, involved a different problem: whether a passport is 
proof of citizenship in a suit between private parties; * 
Shachtman v. Dulles, 96 App. D. C. 287, 289, 225 F. 2d 
938, 940, expressly makes it inapplicable today. Perkins 
v. Elg, 307 U. S. 325, was an instance of judicial review 
of this ‘‘discretion.’’ The early opinions of the Attorney 
General and the Department Solicitor (Br. 19) are equally 
outmoded by today’s relationship between passport and 
travel. (Shachtman v. Dulles, supra.) 


_ The Government now admits that the Secretary “never 
had inherent power to prevent a citizen’s departure from 
or entry into the United States because he lacked a pass- 
port.” (Br. 19.) It would seem clear that if the Secretary 
lacks such inherent power over citizens residing here, he 
has a similar deficiency with respect to citizens abroad. 
And since 8 U.S. C. 1185 is, by his concession, inapplicable 
to Stewart, the Secretary’s admitted interference with 
Stewart’s travel is totally without legal support. 


IIl. 


The Government argues that Stewart should have 
pleaded the existence of foreign laws (Br. 20). This as- 
sumes, incorrectly, that this case involves the legal rights 
of parties under foreign laws rather than the fact that 
foreign nations for reasons immaterial herein will not 
permit entry without passports. 


Stewart alleged in his complaint that he was unable to 
travel in Europe without an American passport (8A °®). 
The Secretary’s answer merely denied knowledge or in- 
formation (37A). On the motion for summary judgment 
Stewart again set forth his inability to travel without a 
passport (13A). This averment was not denied in the 


* Conversely, Miller v. Sinjen, 289 Fed. 388, merely held that 
the denial of a passport was not proof of loss of citizenship. 
** “A” refers to the Joint Appendix. 











counter affidavit (26A-31A); nor has it been den): 
Secretary at any stage of this case or in any 
port case. 


ment, no issue was raised as to Stewart's Inmabiiry ° 
in foreign countries absent a valid passport, ther 
need for proof of foreign statutes or foreign prac’: 
cluding such travel. 


The cases cited by the Government (Br. 21) h 
that where foreign statutes are in issue, they must | 
upon the trial by competent evidence. However, t! 
has taken judicial notice of the fact that an Am 
citizen cannot travel in Europe without an American ° 
port. (Shachtman vy. Dulles, supra, p. 941": > 
Bauer v. Acheson, supra, at 451). 


IV. 


The Government asserts that Stewart failed to cons 

his application for a passport by refusing to state wie! 

he was a member of the Communist Party more 

fifteen years ago (Br. 23). We have indicated in our 
principal brief that § 51.142 must be interpreted consistent s 
with the standard set forth in $ 51.135 and that Stewar: 
has therefore complied with the passport regulations by 
denying such membership during the last fifteen years. 
The suggestion that it is appropriate to inquire into pus! 
associations ** for the purpose of determining pres.’ ' 
ones disregards Stewart’s affidavits which meet ever 


* “Now it is unlawful for a citizen to travel to Europe ar! 
possible to enter European countries without a passport.” 

** The past associations of interest to the Secretary go of 
beyond that of Communist Party membership (30A, 52.\ 
charges against Stewart are similar to those against Dr. |): 
ing (Sen. Comm. on Judiciary, Sube. on Constitution! 
Hearings, Nov. 15-16, 1955, 84th Cong. Ist Sess. pass!i 
Otto Nathan, infra, p. 9. The cornerstone is the 
General’s list, the most recent comment on which is S 
Morison’s Freedom in Contemporary Society (1956) 
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test established by §51.135. To refer to this and other 
affidavits as ‘‘ex parte statements’’ (Br. 27) and to rely 
instead, upon unsworn and unsupported allegations (4A, 
6A) with respect to an earlier period is to repudiate tradi- 
tionally accepted methods of proof. 


There is, however, a more fundamental objection to the 
‘‘mmcompleteness’’ theory (Br. 23). Since §51.142 was 
adopted on August 28, 1952, many passport applicants have 
been requested by the Department to comply with that 
regulation. A number of them who declined to do so have 
received passports from the Department without the claim 
now made that they had failed to ‘‘complete’’ the passport 
application. This has been true of the litigants in Weis- 
man v. Dulles, C. A. No. 1627-54 (D. D. C.), Golden v. Dulles, 
C. A. Nos. 3598-9, 1955 (D. D. C.) and Boudin v. Dulles, — 
App. D. C. —, 235 F. 2d 532; and of non-litigants, quite 
recently, whose names we have called to the attention of 
Government counsel and which for obvious reasons should 


not be cited here. If the refusal of other applicants to 
eomply with the Secretary’s demand under §51.142 does 
not render their applications incomplete, Stewart’s applica- 
tion is equally complete. Otherwise, language would be 
without meaning. 


_ The ‘‘incompleteness’’ doctrine is a fiction employed 
to avoid judicial protection of constitutional rights. It is 
neither a settled interpretation (Br. 26) nor administrative 
application of the regulations. Its origin was in the brief 
of the Department of Justice in Boudin v. Dulles, supra. 

This conclusion also has a constitutional basis. The 
Government must have a uniform standard if it is to avoid 
that discrimination among passport applicants inhibited by 
the due process clause. It cannot have ad hoc regulations 
and it cannot have different passport forms and rules for 
different applicants. The denial of a passport to Stewart 
because of his alleged failure to comply with § 51.142 denies 
him that equal protection of laws and fair treatment re- 
quired by the due process clause of the Fifth Amendment. 
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Vv. 


The cases cited by the Government in purported support 
of the doctrine of exhaustion of administrative remedies are 
completely inapplicable to this case (Br. 25). Every one 
of the cases merely required that the litigant go through an 
administrative hearing. They did not require as here that 
the litigant surrender a constitutional right. 


Vi. 


The Government is correct in stating that this Court 
did not determine in the Boudm case that a passport cannot 
be refused on the ground solely of the applicant’s failure 
to file an affidavit under $51.142 (Br. 28). The Court 
reserved that question in Boudin. We regret this error in 
our principal brief. 


Our error does not, however, authorize the Government 
to compound the error by misinterpreting the Boudm and 
the later Dayton * rulings (Br. 32). This Court’s opinions 
in those cases did not sustain, as the Government suggests, 
the validity of the procedural provisions of the passport 
regulations. When this Court remanded the Boudm and 
Dayton matters to the Secretary for express findings under 
the passport regulations, the Court again withheld ruling 
on the validity of those regulations. 


The Government states: “Why the district court chose 
to exceed its prerogatives by requiring procedures which 
do not conform to the regulations remains a mystery, since 
the regulations afford Stewart substantially the same pro- 
tections as those outlined in the order’’ (Br. 32). The 
‘‘mystery’’ can be cleared up if the Government would ex- 
amine this Court’s opinion in Dulles v. Nathan,**. There is 


* Dayton v. Dulles, — App. D. C. —, 237 F. 2d 43. 
*&96 App. D. C. 190, 225 F. 2d 29. 
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a great difference between a departmental “hearing” with- 
out evidence and a quasi-judicial due process hearing, and 
between “prompt” hearings and proceedings consuming 
several years. 


Vil. 


The Government’s argument that Stewart’s delay in 
urgently prosecuting his appeal from the District Court’s 
order of June 26, 1956 denying his motion for preliminary 
injunction detracts from the urgency for such pendente lite 
relief overlooks the realities of administrative procedures. 
Stewart did not want to litigate this case, he wanted a pass- 
port. As the Government knows, the delay in prosecuting 
the appeal from the District Court’s order denying prelimi- 
nary relief was occasioned by Stewart’s efforts through 
counsel to procure relief on the administrative level, in the 
Department of State. The Government’s reliance on the 
delay in this case places a premium on litigation as against 
practical efforts to resolve disputes between government 
and citizen. 

We have demonstrated in our principal brief that Stew- 
art made a strong showing of irreparable injury in the 
District Court; and that there would be no possible injury to 
the public interest if temporary passport facilities were ac- 
corded Stewart. The absurdity of any claim of damage 
is demonstrated by the fact that Stewart is already abroad. 
It eannot be of any consequence to the Secretary if Stewart 
prefers France or Italy to England. The continuing eco- 
nomic damage and the continuing impairment of Stewart’s 
health because of the Secretary’s passport denial makes 
this case an appropriate one for pendente lite relief and 
demonstrates the abuse of discretion in the District Court’s 
denial of such relief to Stewart. 


Lzonakp B. Bounr, 
Harry I. Rann, 
Attorneys for Donald Ogden Stewart. 























